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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,167 


LEO G. SHERIDAN, 


Appellant, 


Vv. 


PERPETUAL BUILDING ASSOCIATION, 

JUNIOR F. CROWELL, individually and as trustee, 

SAMUEL SCRIVENER, JR., individually and as trustee, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal to review a final judgment entered November 16, 
1960 by the United States District Court for the District of Columbia 
which had general jurisdiction under Title 11-306, D. C. Code 1951 
Edition (JA 4). An appeal was duly noted December 6, 1960 (JA 42). 
The United States Court of Appeals for the District of Columbia Circuit 
has jurisdiction to review such judgment under 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


This is an action by plaintiff-appellant, Leo G. Sheridan, to recover 
the proceeds of an account with defendant-appellee, Perpetual Building 
Association, titled "Leo G. Sheridan and Perpetual Building Association, 
as interests may appear.” In June of 1958 Perpetual applied the balance 
in this account, then amounting to $4,427.26, to the reduction of an in- 
stallment loan it had made to Sheridan in 1952. This loan had been 
secured by a deed of trust of realty which Sheridan had sold in 1955. The 
propriety of this seizure of the account by Perpetual involved Sheridan's 
rights under the 1952 deed of trust, and more particularly, the duties of 
the trustees arising out of a foreclosure sale had thereunder in January 
of 1958, six months prior to the seizure of the account. Alternative 
relief by way of damages was sought against the trustees, defendant- 
appellees Scrivener and Crowell. 


The case was tried by the court without a jury, and was submitted 
entirely on documentary evidence. The facts established by the court's 


findings as supplemented by the documents themselves are as follows. 


In 1952 Sheridan borrowed $13,500 from Perpetual. He gave Per- 
petual a promissory note, repayable in monthly installments, and secured 
by a deed of trust on realty owned by him at 1743 18th Street Northwest. 


The trustees under the deed of trust were defendant-appellee Samuel 
Scrivener, Jr., an officer and director of Perpetual, and defendant- 
appellee Junior F. Crowell, manager of an investment partnership made 
up of members of the Board of Directors of Perpetual. (JA 35, 36, 43, 
46) 


Sheridan made regular monthly payments on the installment note, 
and did not become otherwise involved with the deed of trust until, in 
February of 1955, the improvements on his property were partially 
destroyed by fire. The loss was covered by insurance, but the check of 


3 


the insurance company! issued in April of 1955 was not made out to him 
alone. Instead a check in the amount of $9,713.41 was made payable to 
Sheridan and Perpetual jointly, in apparent recognition of the security 
interest Perpetual had by reason of the deed of trust. For two years the 
check was neither cashed nor negotiated, but was held by Perpetual. On 
April 5, 1957 it was deposited in an account at Perpetual titled "Leo G. 
Sheridan and Perpetual Building Association as their interests may 
appear.’ (JA 37, 43, 47) 


Meanwhile, however, shortly after the fire, Sheridan sold his prop- 
erty in its unrepaired condition to one Hollander for $12,950. So that 
there could be no possible misunderstanding with the purchaser, the con- 
tract of sale specifically provided that the purchaser would have no 
interest in the proceeds of the fire insurance represented by the check 
then being held by Perpetual. (JA 37) 


In part payment of the sales price, the purchaser agreed to assume 
payment of the balance of Sheridan's indebtedness to Perpetual. Accord- 
ingly, in November of 1955 Sheridan deeded the property to Hollander' s 
wife, one Shirley L. Schnitzer, and in December 1955 Perpetual received 
notice from the title company that she was the new owner and had 
assumed payment of Perpetual's loan on the property. Due note was 
made of this by Perpetual on all its records, including, among other 
things, the substitution of Schnitzer's mailing address in place of Sheri- 
dan's. Eventually, in June of 1956, Schnitzer transferred the property 
to a corporation of which her husband was president. (JA 36-37, 48) 


After payments were assumed by Schnitzer in December of 1955, 


there was seldom a time when the loan was current. Nevertheless, in 


apparent recognition of the substantial repair of the fire damage by the 


z Firemen's Insurance Company. Parenthetically it might be noted of this 
company that its board of directors consists almost exclusively of officers and 
directors of building associations in the District of Columbia; that Perpetual is 
well represented on the board; and that the president of Perpetual is vice- 
president of the insurance company. 
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new owners, in June of 1957 Perpetual authorized Sheridan's withdrawal 

of some $2,000 from its joint account with him just established in April 

of 1957 with the proceeds of the 1955 fire insurance check. An additional 
$1,500 was paid in July of 1957 while the loan was greatly in arrears. In 
September and October of 1957, after a U. S. tax lien had been filed against 
the then corporate owner of the property, Perpetual authorized further dis- 
bursements to Sheridan from this account totaling $1,500. (JA 37-38, 43, 
47, 52) 


June 3, 1958, after due notice and advertisement, the trustees sold 
the property at foreclosure sale for $12,050. The purchaser assumed the 
further responsibility of satisfying a $4,000 U. S. tax lien against the prop- 
erty which had been levied against the corporate owner in July of 1957. 
The purchasers were Lt. Col. Kenneth S. DuMond and his wife, Ann M. 
DuMond. Col. DuMond was the owner of a second trust note on the prop- 
erty given by the defaulting corporate owner and the only bidder at the 
sale besides Perpetual, whose customary initial bid, $12,000 in this case, 
covered the amount of the unpaid balance of the loan ($11,706.15) as well 
as the costs and expenses of the sale? (JA 38-39, 47, 49, 50) 


The record shows no further transactions of any kind occurring be- 
tween the trustees and the purchasers at the foreclosure sale. However 
on February 18, 1958, the purchasers’ attorney wrote the Treasurer of 
Perpetual, Mr. Thomas,° that his clients' application to Internal Revenue 
Service for discharge of the property from the tax lien had been denied. 
The application had been based "upon the fact that the property was not 
in its present condition worth any more than the purchaser at the fore- 
closure sale had bid. This was substantiated by the complete reluctance 
of the people present at the foreclosure sale to enter a bid.” (JA 39, 
49-50) 


_ 


2 See note 3, infra. 


3 cf. Admiral Co. v. Thomas, 106 U.S. App. D.C. 266, 267, involving Mr. Thomas 
and the same trustees. 
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The purchasers' attorney fully recognized in the opening paragraph 
of his letter that one of the terms of foreclosure was that "the purchaser 
was required to obtain release of the income tax lien. . ." However, he 
recited that his clients’ "understanding" of ''comments" by persons un- 
named was "that the lien would be released and all that was necessary 

. . was the ministerial task of filing an application .. ." Based on the 
disappointment of this hope, his client "feels that he has no legal obliga- 
tion to comply with the terms of sale and therefore is requesting the 
return of the deposit of $500." (JA 39, 49, 50) 


February 26, 1958 Perpetual's Treasurer replied, repeating the 


terms and circumstances of the sale as already outlined and not disputed 
by the purchasers' attorney. His letter did not mention any consultation 
with the trustees as such, but did recite that the matter had been dis- 
cussed "with Mr. Samuel Scrivener, Jr., legal counsel to this association, 
and it is my view and his that Lt. Col. & Mrs. DuMond are obligated to 
complete settlement of their purchase of this property and, if they do 

not, their deposit will be forfeited and the property readvertised and 
resold." (JA 39, 51) : 


March 5, 1958 the purchasers' attorney wrote Perpetual's Treas- 
urer that his client had instructed him to advise Perpetual that he "con- 
siders his deposit forfeited in accordance with the terms . . ." of the 
Treasurer's letter of February 26, 1958. (JA 39, 52) 


Actually, the terms of sale as advertised gave the trustees a num- 


ber of remedies against a defaulting purchaser: 


"|. the right to resell the property at the risk and cost of 
the defaulting purchaser, after five days advertisement of 
such resale in some newspaper published in the District of 
Columbia, or deposit may be forfeited, or without forfeiting 
deposit, trustees may avail themselves of any legalor | 
equitable rights against defaulting purchaser . . ." (JA 38, 
49) 


However, the trustees have yet to take any action of any kind under 
these provisions of the contract of sale with the DuMonds. Apart from 


6 


the correspondence between DuMond's attorney and the Treasurer of 
Perpetual there is no suggestion in the record of any reason for the trus- 


tees not taking action. 


Thereafter Sheridan continued to make withdrawals from the joint 
account with Perpetual until suddenly, on June 19, 1958, Perpetual seized 
the balance in this account, then amounting to $4,427.26, and applied it to 
reduce the unpaid balance on its loan. Shortly thereafter the property 
was readvertised and resold by the trustees at a second public sale* on 
July 9, 1958 which brought only $9,550 free of any obligation on the part 
of the purchaser to satisfy the tax lien® (JA 39, 47, 53) 


Out of the proceeds of this sale the trustees paid the balance re- 
maining due on the first trust loan of approximately $7,500, and all ex- 
penses and costs of the sale including a fee to themselves of almost $500. 
This left a balance of approximately $1,200. When this suit was filed 
this sum was sought to be impleaded by the trustees and subjected to the 
many subsequent liens placed on the property after it was sold by Sheridan. 
However, most of those sought to be impleaded either did not answer, or 
dismissed their claims before trial. (JA 14-24, 39-40) 


The seizure and retention of the proceeds of the joint account with 
Sheridan was purportedly made under one of the covenants in the deed of 
trust to keep the buildings and improvements of the realty "in substan- 
tially the same condition as that which they had at the date of this deed of 
trust..." This had not been complied with because the fire damage had 
not been "completely" repaired. (JA 36, 39,45) Perpetual also relied on 
the covenant in the deed of trust whereunder the ‘Treasurer may require 
said grantor to make any repairs, improvements or changes necessary to 
maintain said realty in the aforesaid described condition ..." It pointed 


* The auctioneer was Thos. J. Owen & Son, the company of one of Perpetual's 
directors, Thornton W. Owen. 


S The tax lien has not been satisfied yet. It is interesting to note that the prob- 
lem arising out of this tax lien of the government's could have been very easily 
solved by haying a foreclosure under judicial auspices. See 26 USCA 3679. 
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further to the covenant requiring the grantor to keep the realty "insured 
to the satisfaction of the Treasurer, who shall have the right to designate 
the insurer and to apply the proceeds of such insurance, including any 


premium rebate, to any deficiency in repayment to the Treasurer of any 


loan, additional amount or advance secured by this deed of trust." How- 


ever, it will be noted that the remedy of applying the proceeds of insur- 
ance is only applicable where there is a "deficiency" in repayment, which 
cannot be determined until after a foreclosure. The only remedy provided 
in the trust for non-payment of the loan, or any installment thereof, is 
foreclosure. Moreover any disbursement the Treasurer might make by 
way of repair is simply added to the amount of the outstanding loan which 
may be ultimately recovered through foreclosure. (JA 43-46) | 


Perpetual offered no explanation for its sudden decision in June of 
1958 to enforce these several conditions, which had remained in default 


and unsatisfied at that time for more than two years. 


The court concluded in an oral ruling from the bench that the 
seizure of the account was proper, and that there had been no breach of 
duty on the part of the trustees in the foreclosure. (JA 35) 


STATEMENT OF POINTS 


The court below erred in entering judgment for defendants, as 
embraced in paragraphs 2 and 3 of said judgment, in that: 


The pleadings, pretrial order, stipulated facts and documents do 
not support such judgment, but instead require the entry of judgment for 
plaintiff. 
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SUMMARY OF ARGUMENT 


This case resolves intself into a question of whether Sheridan is 
liable for the deficiency resulting from the second foreclosure sale, or 
whether the ultimate burden for this loss should be borne by Perpetual 


and its trustees. 


The loss on the second foreclosure can be allotted to Sheridan only 
by ignoring the contract the trustees obtained at the first foreclosure 
sale. This contract, if it had been enforced, would have made everyone 
whole. Responsibility for its enforcement rested squarely on the trustees. 
The contract gave them ample remedies, yet they took no action whatso- 


ever against the purchaser either before or after the second foreclosure. 


If the trustees had any reasonable excuse for inaction, the record 
fails to disclose it. It does not appear that the purchasers were finan- 
cially irresponsible, that they had a clear legal right to be relieved of 
the sale, nor even that they would strongly resist a firm demand from 


the trustees for performance. The anomalous action of Perpetual's 


Treasurer in purportedly "forfeiting" the purchasers’ deposit at the first 


sale was indefensible. Declaring the deposit forfeited before knowing 
the extent of the damages that might be suffered was no advantage what- 


soever to the sellers and wholly unnecessary to their protection. 


In these circumstances the trustees breached their duties of dili- 
gence and care in releasing the purchaser from his bid, Sherwood v. 
Saxton, 63 Mo. 18, 82, Jones on Mortgages, 8th Edition, Vol. 3, section 
2292, page 798 et seq. Moreover, this action by the Treasurer of Per- 
petual indicates an improper delegation to him, and a complete lack of 
impartiality by the trustees. The transaction therefore cannot bear the 
scrutiny required by Admiral Company v. Thomas, 106 U.S. App. D.C. 
266, and plaintiff's funds should accordingly be returned to him in full. 
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ARGUMENT 


This case resolves itself into a question of whether Sheridan is 
liable for the deficiency resulting from the second foreclosure sale, or 
whether the ultimate burden for this loss should be borne by Perpetual 
and its trustees. | 


It is tempting to dwell on the question of whether Perpetual's seizure 
of the joint account in June of 1958 was proper or improper at that time. 
Although it is clear from Eastern Trust and Banking Company v. Ameri- 
can Ice Company, 14 App. D.C. 304, 334, that Perpetual had "'an equitable 
lien" upon these monies, whether that lien could be perfected by seizure 
of such funds before a deficiency has been established by foreclosure is 
quite another question. The language of the trust instrument itself would 
seem to argue against the right of seizure because it permits resort to 
the insurance fund only in the event of a "deficiency" in repayment, as 
distinguished from a "default" in repayment which gives rise to a right 
to foreclose. (JA 44, 45) 


But as Perpetual argues, and the court below concludes, even if the 
seizure of the fund in June of 1958 was improper, Perpetual would have a 
counterclaim against Sheridan to recover any deficiencies suffered by 
reason of the second foreclosure sale. Since the rights of no third parties 
have intervened, it would seem appropriate therefore to consider the case 
only in the light of this ultimate question of whether Sheridan is liable for 
the deficiency resulting from the second foreclosure sale. 


The loss on the second foreclosure can be allotted to Sheridan only 


by ignoring the contract the trustees obtained at the first foreclosure sale. 
This contract, if it had been enforced, would have made everyone whole. 
Responsibility for its enforcement rested squarely on the trustees. The 
contract gave them ample remedies, yet they took no action whatsoever 


against the purchaser either before or after the second foreclosure. 


10 


Contracts between trustees and purchasers at foreclosure sales in 
the District of Columbia are not unlike other contracts for the sale of 
realty in their essential parts. This is noticeably so in the remedies for 
non-performance provided by the terms of sale at the first foreclosure. 
Two special remedies were provided. The first gave the trustees the 
right to resell the property "at the risk and cost of the defaulting pur- 


chaser" after only five days advertisement. The second gave the trustees 


the power to declare the deposit forfeited, a remedy somewhat in the 


nature of liquidated damages where actual damages could not be estab- 
lished with certainty. But the terms of sale also specifically provided 
that without forfeiting the deposit the trustees might avail themselves of 
any legal or equitable rights against the defaulting purchaser. These of 
course would naturally include the remedy of specific performance in 
equity or damages at law (JA 49). 


It should be noticed in connection with the treasurer's activity, 
hereinafter discussed, that it was not necessary to declare a forfeiture 
of the deposit in order to have a resale, nor was it necessary to return 
the deposit before resale. A declaration forfeiting the deposit before the 
extent of the damages had been ascertained was not simply a risky busi- 


ness, but completely unnecessary from the seller's point of view. 


But the trustees never took any action. It is therefore not appro- 
priate to examine the manner in which they did nothing, nor to speculate 
upon what steps they might have taken. It may be that a court would ex- 
perience difficulty in spelling out the extent of the trustees’ duty of 
diligence and care, but the extent of that duty does not arise in this case. 
What is involved here is a complete failure to act. In this, appellant 
agrees with the statement of the court below: 

"We might speculate as to what the trustees could or could not 
do under the circumstances, but I think that speculation would 


bring us to a point which would not be beneficial to the field in 
which these trusts occur.” (JA 35) 
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What is involved here is simply whether the trustees can discharge their 
duty of diligence and care by doing nothing. 


If the trustees had any reasonable excuse for inaction, the record 


fails to disclose it. It does not appear that the purchasers were finan- 
cially irresponsible, that they had a clear legal right to be relieved of the 
sale, nor even that they would strongly resist a firm demand from the 
trustees for performance. The anomalous action of Perpetual's treasurer 
in purportedly "forfeiting" the purchaser's deposit at the first sale was 
indefensible. Declaring the deposit forfeited before knowing the extent of 
the damages that might be suffered was no advantage whatsoever to the 
sellers and wholly unnecessary to their protection. : 


If such action had been taken by the trustees, it could not have been 
justified unless it was clearly to the advantage of the cestui que trust or 
the trust estate, which it clearly was not. Sherwood v. Saxton, 63 Mo. 78, 
82 (1876); Jones on Mortgages, 8th Edition, Vol. 3, section 2292, page 
798 et seq. 


This case bears a striking resemblance to Sherwood v. Saxton, the 
leading case on this subject in Jones. There as here there was a non- 
judicial foreclosure under a power of sale in a deed of trust. There as 
here the trustees failed to enforce the contract of sale against the pur- 
chaser at the first foreclosure sale, but allowed him to get out of his 
obligation by nominal payment. A second sale brought a lesser amount. 
In the words of the court, at page 81, 

"(The trustee] neglected to demand, sue for or recover the 

amount of the bids, and neglected to enforce specifically the 

contract of sale entered into by Albin and Weakley; but on 

the contrary, he entered into an arrangement with Albin and 

Weakley, by which it was agreed that if they would pay the 


costs and expenses of a re-sale of the property, he would 
release them from their bids .. ." 
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The court at page 82 recited the general duties of trustees under deeds 
of trust in language not unlike that of this court: 


‘The trustee in 2 deed of trust to secure an indebtedness is 
the agent of both parties, debtor and creditor, and his duties 
should be performed with the strictest impartiality and 
integrity ..- 


"Tf the trustee fail in using reasonable diligence, or is guilty 
of a breach of trust, or an abuse of his discretionary powers, 
he will be personally responsible to the party injured, who has 
confided in and trusted to his judgment... and he is not 
justified in releasing any security or right pertaining to a 
matter committed to his charge, unless it will be clearly to 
the advantage of the cestui que trust or the trust estate .. ." 


—_————— 


And the court concluded at pages 83-84: 


‘When the trustee sold the land at the first sale to responsible 
parties it was his duty to have compelled them to fulfill their 
agreement, unless the other parties to the deed had consented 
otherwise. The arrangement made with the first bidders was 
wholly wrong and indefensible. Allow such a proceeding, and 
trustees will then have the power to relieve men from bad 
pargains, or combine with persons who think it will be to 
their advantage not to comply with their contracts; and instead 
of being the agents protecting the interests of the debtor and 
creditor, they will be sacrificing them . - .” 


Moreover, this action by the Treasurer of Perpetual indicates an im- 
proper delegation to him, Restatement of Trusts, section 171, Washing- 
ton Loan and Trust Company v. Colby, 71 App. D.C. 236, 240, anda 


complete lack of impartiality by the trustees. 


The subject of impartiality involving the Treasurer of Perpetual 


and the same trustees involved here was recently discussed in Admiral 
Company v. Thomas, 106 U.S. App. D.C. 266, 271 F.2d 849. There it was 


said this closeness of lender and trustee required the courts to "scruti- 


nize very closely all that occurred in execution of the trust." The facts 


of this case will not bear such scrutiny. 
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CONCLUSION 


It is respectfully submitted, therefore, that Perpetual is not 
equitably entitled to enforce a deficiency growing out of the second sale, 
and that, therefore, the fund seized by Perpetual in June of 1958 should 
be restored to plaintiff-appellant in full with interest and costs. The 
judgment of the court below should be reversed accordingly with direc- 
tions to enter judgment for plaintiff-appellant. 


LANDON GERALD DOWDEY 
NORMAN H. BARTOW 


First National Bank Building 
Washington 5, D. C. 


Counsel to Appellant 
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Sellers, Fred B. Ugast, and Frank W. Rogers, Jr., and 
Oliver Gasch for deft #10; c/m 8-18-59; P & A; M.C. 
8-18-59; filed. 


Summons, copy, and copy of answer, and copy of counter- 
claim for interpleader issued vs deft #8 ser. 8-27. 


Motion of deft #11 to dismiss; P & A; c/m 8-28-59; M.C. 
8-28-59; Appearance of Charles Rice, Richard M. Roberts, 
Frank W. Rogers, and Oliver Gasch for deft #11, filed. 


Opposition of interplead'g trustees to motion of deft #10 to 
dismiss; c/s 10-2-59. filed. 


Order granting motion of Dana Latham, Commissioner of 
Internal Revenue Service, to dismiss counterclaim for inter- 
pleader as to deft. #11, and dismissing same. (N) Holtzoff, J. 


Order granting motion of U.S.A. to dismiss counterclaim 
for interpleader as to deft #10 and dismissing same. (N) 
Holtzoff, J. 


Motion of pltf to dismiss counter-claim for interpleader as 
to all parties not yet served with process, or in default; to 
calendar principal cause on ready calendar; P & A; c/m 
12-8-59; M.C. 12-9-59. filed. 


Consent order dismissing counterclaim for interpleader as 
to all parties not yet served with process or are in default, 
namely defts #6, #7, #8 and ordering that cause be Calen- 
dared and placed on Ready Calendar. (N) Curran, J. 
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Proceedings 


Calendared (N) and Certified Ready (per above order). 
Pretrial Statement of defts. filed. 


Counter-claim for interpleader and answer to same filed by 
deft #9 dismissed as to deft #9 only per counsel for pltf. 
defts #1-5 incl., and deft #9 pro se. (N/AC) filed. 


Pretrial statement of pltf filed. 
Pretrial Proceedings Asst. Pretrial Examiner 


Hearing begun & finding for defts. (order to be presented) 
reported by H. Kaitz. Keech, J. 


Transcript of 10-28-60; pp. 1-3; (reported Harry Kaitz) 


(clerks copy) filed. 


. 16 
. 16 


Finds of Fact and Conclusions of Law. (N) Keech, J. 


Judgment that the trustees pay to pltf the sum of $1,242.77, 
the surplus now held by them from sale of the subject 
property; each party pay their own costs; dismissing com- 
plaint in all other respects. (N) Keech, J. 


Paragraph 1 of the judgment entered Nov. 16, 1960, “paid 
and satisfied" per atty for pltf. filed. 


Notice of appeal of pltf; deposit by Bartow $5.00 (copy to 
Samuel Scrivener, Jr.) filed. 


Cost bond on appeal of pltf in amount of $250.00 with USF&G 
approved and filed. a 


Stipulation of counsel for pltf & defts re: Facts. filed. 
Defendants Exhibits 1 - 11 inclusive. filed. 


Record on appeal delivered to USCA; deposit by Norman H. 
Bartow, $1.55 


Receipt from USCA for original papers. filed. 


[Filed March 8, 1959] 
COMPLAINT FOR ACCOUNTING 


1. Plaintiff, LEO G. SHERIDAN, is a citizen of the United States 
and a resident of the District of Columbia and brings this action in his 
own right. Defendant, PERPETUAL BUILDING ASSOCIATION, is a 
body corporate duly organized and existing as a building association 
under the laws of the District of Columbia. Defendants, JUNIOR F. 
CROWELL and SAMUEL SCRIVENER, JR., are sued individually and 
as trustees under a certain deed of trust as hereinafter set forth. The 
amount in controversy, exclusive of interest and costs, exceeds the 
sum of $3,000.00. 

2. On or about December 2, 1952 defendant, PERPETUAL 
BUILDING ASSOCIATION, made a loan to plaintiff in the amount of 
$13,500.00 secured by a certain deed of trust on real estate owned by 
plaintiff, being Lot 121 in Square 153 together with improvements 
thereon known as 1743 - 18th Street, NW. in the District of Columbia. 
Said deed of trust was dated December 2, 1952 and recorded in Liber 
9853 at folio 598 of the land records of the District of Columbia, and 
defendants JUNIOR F. CROWELL and SAMUEL SCRIVENER, JR. were 
named as trustees thereon. 

3. Sometime in April,1955 a part of the improvements on said 
realty owned by plaintiff subject to the aforesaid deed of trust was 
destroyed by fire. Pursuant to the terms of said deed of trust, the 
sum of $9,713.41 was paid to the defendant, PERPETUAL BUILDING 
ASSOCIATION, from a fire insurance policy, the premium therefore 
having been paid by plaintiff. 

4. The aforementioned sum of $9,713.41 was retained by defend- 
ant, PERPETUAL BUILDING ASSOCIATION, pursuant to the following 
provision contained in the aforementioned deed of trust: 

“that the improvements forming part of said realty shall be 


insured to the satisfaction of the Treasurer, who shall have 


the right to designate the insurer and to apply the proceeds 
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of such insurance, including any premium rebate, to any ° 


deficiency in repayment to the Treasurer of any loan, addi- 

tional amount or advance secured by this Deed of Trust." 

5. Thereafter, on or about June 23, 1955, plaintiff sold said 
property to one H. Lloyd Hollander who purchased said property and 
assumed the unpaid balance due the defendant, PERPETUAL BUILDING 
ASSOCIATION, under the aforesaid deed of trust, but specifically 
waived any right in and to the monies held by the defendant, PERPETUAL 
BUILDING ASSOCIATION, on account of fire damage. 

6. Thereafter, the said Hollander defaulted in the payment of the 
monthly installments on the aforesaid deed of trust. On or about 
October 9, 1957, a U. S. Government tax lien against Hollander's suc- 
cessors attached to said property. 

7. On or about January 3, 1958, the defendant trustees, acting 
pursuant to the provisions of the aforesaid deed of trust, sold the 
property at public auction to one Lt. Col. Kenneth S. Dumond for the 
sum of $12,050.00, "subject to U. S. Government tax lien, up to pur- 
chaser to satisfy tax lien." The unpaid balance then due and owing 
defendant, PERPETUAL BUILDING ASSOCIATION, under the aforesaid 
deed of trust was $11,873.39. 

8. Notwithstanding the aforesaid advantageous sale by the trus- 
tees to a responsible purchaser, which left no deficiency owing by 
plaintiff under the aforesaid deed of trust, the defendant trustees per- 
mitted the aforesaid purchaser to avoid said sale by forfeiting his 
$500.00 deposit. : 

9. Thereafter, the defendant, PERPETUAL BUILDING ASSO- 
CIATION, used part of the proceeds of the fire insurance fund to reduce 
the balance owing on the aforesaid deed of trust to approximately 
$9,500.00, and caused a second public sale to be held, on or about 
July 9, 1958. 

10. At the second public sale, said property was sold to ‘another 
purchaser for only $9,550.00, free of any obligation on the part of the 
purchaser to satisfy the aforesaid tax lien, the trustees having offered 


a "good guaranteed insured title." 

11. The defendant, PERPETUAL BUILDING ASSOCIATION, al- 
though demanded to do so, has failed andrefusedto turn over to plaintiff 
the balance of the insurance monies held in their hands in the amount 
of $4,427.26 ($9,713.41 plus $238.85 representing interest less the sum 
of $5,525.00 previously distributed to plaintiff herein). 

WHEREFORE, plaintiff prays: 

1. That the defendants, and each of them, be required to answer the 
exigencies of this complaint. 

2. That plaintiff have an accounting from the defendants, and 
each of them, for the proceeds of the insurance monies held under the 
deed of trust as aforesaid. 

3. That plaintiff have a judgment against defendants, and each of 
them, in the amount shown by said accounting to be due him with 


interest and costs. 


4. For such other and further relief that the Court may seem 


proper. 
LANDON GERALD DOWDEY 
S. CHURCHILL ELMORE 


[JURAT OF PLAINTIFF] 


[Filed April 27, 1959] 


ANSWER OF DEFENDANT 
PERPETUAL BUILDING ASSOCIA TION 


To The Honorable Judges of the United States District Court 
for the District of Columbia: 


Defendant Perpetual Building Association, hereinafter referred 
to as ‘Perpetual’, answers the Complaint for Accounting exhibited 
against it in the above-entitled cause as follows: 

FIRST DEFENSE 
The Complaint does not set forth a cause of action on which relief 


may be had against this defendant. 
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SECOND DEFENSE 
Answering the numbered paragraphs of the Complaint, this 


defendant says as follows: 

1. This defendant admits the allegations of this paragraph except 
that it denies that it is a body corporate and avers, instead, that it isa 
voluntary, unincorporated association of members doing the business 
of a savings and loan association in the District of Columbia and else- 
where as it may be permitted by law. | 

2. The allegations of this paragraph are admitted. 

3. The allegations of this paragraph are admitted. 

4. This defendant admits that the fire loss payment, in the 
amount of $9,713.41, was retained by it as alleged, and it avers further 
that this fire loss payment was retained pursuant to an agreement be- 
tween plaintiff and Shirley L. Schnitzer, to whom plaintiff had deeded 
the property subsequent to the fire loss, the purport of which agree- 
ment was that Schnitzer would repair the fire damage and that. the fire 
loss payment would be paid by Perpetual to plaintiff, from time to time, 
as the repair work progressed. This agreement was made between 
plaintiff and Schnitzer for the reason that Schnitzer had paid less than 
the value of the property before the fire damage. Schnitzer never com- 
pleted the repair of the fire damage. 

5. The allegations of this paragraph are admitted except that 
this defendant denies that the property was sold by plaintiff to H. Lloyd 
Hollander, or that it was sold on or about June 23, 1955, and avers 
instead that, by deed dated November 22, 1955, and recorded Decem- 
ber 12, 1955, the property was sold by plaintiff to Shirley L. Schnitzer, 
c/o H. Lloyd Hollander, Schnitzer being the wife of Hollander. This 
defendant further avers that by deed dated June 27, 1956 and recorded 
July 27, 1956 Schnitzer sold the property to 1823-1825 Jefferson Place, 
N.W. Company, a Maryland Corporation. : 

6. The allegations of this paragraph are admitted, except that 
this defendant avers that the default in payments was by Schnitzer and 
1823-1825 Jefferson Place, N.W. Company. 
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7. The allegations of this paragraph are admitted. 

8. This defendant denies that the defendant trustees "permitted" 
the purchaser at the first trustees’ sale to avoid such sale by for- 
feiting the deposit of $500. and avers, instead, that the purchaser at 
the trustees’ sale, Lt. Col. Kenneth S. DuMond, refused to settle and 
to take title to the property and elected, instead, to forfeit the deposit 
when he learned, after the sale, that the United States Government 
would not release or compromise its lien for unpaid taxes against the 
property. 

9. The allegations of this paragraph are admitted. 


10. The allegations of this paragraph are admitted. 


11. The allegations of this paragraph are admitted. 
THIRD DEFENSE 
For further answer to the Complaint this defendant says as 
follows: 
1. On December 2, 1952 Perpetual loaned $13,500. to plaintiff. 
To secure the repayment of this loan plaintiff made and delivered a 
deed of trust of Lot 121 in Square 153 in the District of Columbia, im- 
proved by premises 1743 18th Street, N.W. Washington, D. Cc. This 
deed of trust contained certain covenants by plaintiff, among these 
being the following: 
(4) that all buildings, improvements and fixtures forming 
part of said realty shall be kept in substantially the same 
condition as that which they had at the date of this Deed of 
Trust" 
* KOK ROK OK KOR OK 
"and the Treasurer may require said grantor to make any 
repairs, improvements or changes necessary to maintain 
said realty in the aforesaid described condition" 
* Ok OK OK OK OK OK OK 
"(11) that if there shall be any default in the performance 
of any of the foregoing covenants the Treasurer shall have 


the right and power to do any one or more of the following: 
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(a) do any act or make any disbursement, in his name 

or the name of the grantor, which he may deem neces- 

sary or proper to protect the lien of this Deed of Trust." 

2. In or about April, 1955 the improvements forming part of the 
real property described in said deed of trust were partially destroyed 
by fire. Contrary to the covenant made by him in said deed of trust, 
as aforesaid, plaintiff did not keep such improvements “in substantially 
the same condition as that which they had at the date of this deed of 
trust." Instead, plaintiff sold the property for a price less than its 
value when in good repair and required the purchaser to repair the 
fire loss, with the understanding that any deficiency in the sale price 
below the value of the property in good repair would be made up to 
plaintiff out of the insurance fund. Through no fault of this defendant 
the property was not restored to the condition it had at the date of the 
Deed of Trust, as the fire damage was never fully repaired. 

3. On June 19, 1958, the fire damage to the property not' being 
completely repaired and the payments on the loan being substantially 
in arrears Perpetual caused the balance in the insurance fund, to wit: 
$4,427.26, to be applied to the loan account to reduce the unpaid balance 
of the loan, as permitted and specifically provided by the covenant in 
the deed of trust which is set forth above, and by other covenants and 
provisions of the deed of trust. 

4. Because of the failure of plaintiff to maintain the property in 
the condition it had at the date of the Deed of Trust, in breach of the 


covenant made by him as aforesaid, defendant Perpetual exercised only 


its right to subrogation when it applied the balance of the insurance fund 


to reduce the unpaid indebtedness of plaintiff to Perpetual. 
FOURTH DEFENSE 
For further answer to the Complaint this defendant says as 
follows: 
1. On December 2, 1952 this defendant loaned $13,500 to plain- 


tiff, To secure the repayment ofthis loan plaintiff made and delivered 
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a deed of trust of Lot 121 in Square 153 in the District of Columbia, im- 
wroved by premises 1743 18th Street, N.W., Washington, D.C. The Deed 
of Trust contained certain covenants made by plaintiff, among these being 
the following: 


“That the improvements forming part of said realty shall 


be insured to the satisfaction of the Treasurer, who shall 

have the right to designate the insurer and to apply the 

proceeds of such insurance, including any premium rebate, 

to any deficiency in repayment to the Treasurer of any loan, 

additional amount or advance secured by this Deed of Trust." 

2. In or about April, 1955 the improvements to the real property 
described in said deed of trust were partially destroyed by fire. The 
property having been insured against fire loss for the benefit of plaintiff 
and Perpetual, a fire loss payment in the amount of $9,713.41 was there- 
after made by the insurer. Thereafter, plaintiff sold the property for a 
price less than its value when in good repair and required the purchaser 
to repair the fire damage with the understanding that any deficiency in 
the sale price below the value of the property in good repair would be 
made up to plaintiff out of the insurance fund, which was held by Per- 
petual. Pursuant to this agreement the purchaser partially repaired the 
property and $5,525 of the insurance fund was paid by Perpetual to plain- 
tiff. The fire damage was never fully repaired and the balance of the 
insurance fund, to wit: $4,188.41, was retained by Perpetual because of 
the reduction, by fire loss, of the value of the security for the repayment 
of the loan made by Perpetual by plaintiff. 

2. On June 19, 1958, the payments on the loan made to Sheridan 
being substantially in arrears, Perpetual caused the then balance of the 
insurance fund, to wit: $4,427.26, to be applied to the loan account to 
reduce the unpaid balance, as permitted and specifically provided by 
the covenant in the deed of trust which is set forth above, and by other 
covenants and provisions of the deed of trust. 
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COUNTERCLAIM 

1. On December 2, 1952 Perpetual loaned $13,500 to plaintiff. 
As evidence of his indebtedness plaintiff, on the same date, made and 
delivered his promissory note in the same amount, which promissory 
note remains unpaid and has not been cancelled. 

2. On the date of the trustees' sale of the premises here, involved 
the unpaid balance of said loan, exclusive of the set-off because of the 
application of the insurance fund, as to which plaintiff complains, was 
to wit: $12,141.33. The price for which the property was sold at the 
trustees’ sale was $9,550, leaving a deficit of $2,591.33 which would 
have been suffered by Perpetual if the aforesaid set-off and deduction 
had not been made, as a result of which Perpetual could have claimed 
a deficiency in repayment of the loan and would have been entitled to 
receive the amount of the deficiency from plaintiff. 

WHEREFORE, this defendant prays: 

1. That the Complaint be dismissed as to this defendant for the 
reason that it does not set forth a cause of action on which relief may 
be had against this defendant. 

2. That the Court find and decree that plaintiff lost any right to 


the balance in the insurance fund by failing to maintain the property in 
its condition at the date of the deed of trust. 
3. That the Court find and decree that defendant Perpetual acted 


in accordance with its agreement with plaintiff when it applied the 
balance in the insurance fund to reduce the unpaid balance of the loan 
which it had made to plaintiff. 

4. That the Court find and decree that plaintiff has no claim what- 
ever to the surplus now held by the trustees after the foreclosure sale. 

5. That the Court deny plaintiff's prayer for an accounting. 

6. That the Court deny plaintiff's prayer for judgment against this 
defendant. 

7. That if plaintiff is successful in this action, then defendant 
Perpetual Building Association be given judgment under its counter- 


claim against plaintiff on his promissory note, in the amount of any 
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deficiency or loss suffered by defendant Perpetual Building Association 
because of plaintiff's failure to repay the loan made to him. 
8. For such other and further relief as to the Court may deem 
proper. 


/s/ Samuel Scrivener, Jr. 
Attorney for Defendant 
Perpetual Building Association 


i 


[Filed April 27, 1959] 


ANSWER OF DEFENDANTS JUNIOR F. CROWELL AND 
SAMUEL SCRIVENER, JR., INDIVIDUALLY 
AND AS TRUSTEES 


To the Honorable, the Judges of the United States District Court for the 


District of Columbia: 

Defendants Junior F. Crowell and Samuel Scrivener, Jr. , individually 
and as trustees, answer the Complaint for Accounting exhibited against 
them in the above-entitled cause as follows: 

FIRST DEFENSE 

1. The Complaint does not set forth a cause of action on which 

relief may be had against these defendants. 
SECOND DEFENSE 

1. On December 2, 1952, the Treasurer of Perpetual Building 
Association, of the District of Columbia, made a loan of $13,500 to 
plaintiff Leo G. Sheridan. To secure the repayment of this loan plain- 
tiff made and delivered a deed of trust of Lot 121 in Square 153 in the 
District of Columbia, improved by premises 1743 18th Street, N.W., 
Washington, D.C. This deed of trust was made to defendants Crowell 
and Scrivener, as trustees. 

3. At some time prior to January 3, 1958 the Treasurer of Per 
petual Building Association notified these defendants, as trustees under 
the aforesaid deed of trust, that payments of said loan were in default, 
and requested and directed said defendants, as trustees, to sell the 


property described in the deed of trust at public sale in the manner and 
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under the conditions set forth in the deed of trust, and "subject to U.S. 
Government tax lien, up to purchaser to satisfy tax lien." Pursuant to 
said request and direction, these defendant trustees, acting in all respects 
in full compliance with the requirements of the deed of trust, advertised 
the property for sale and thereafter on January 3, 1958 sold the property 
at public sale subject to said condition. At the trustees' sale Kenneth S. 
DuMond made the high bid of $12,050 and made a deposit of $500. 

3. Subsequent to the trustees' sale these defendant-trustees were 


advised by the Treasurer of Perpetual Building Association that DuMond, 


the purchaser at the trustees' sale, had refused to make settlement and 
had forfeited his deposit of $500. 
4. At some time prior to July 9, 1958 these defendants, as trustees, 


were again requested and directed by the Treasurer of Perpetual Build- 
ing Association to sell the property described in the deed of trust at 
public sale in the manner and under the conditions set forth in the deed 
of trust and free of any obligation on the part of the purchaser to satisfy 
the tax lien of the United States Government. Pursuant to said request 
and direction, these defendants as trustees, acting in all respects in full 
compliance with the requirements of the deed of trust advertised the 
property for sale and thereafter, on July 9, 1958, sold the property at 
public auction free of any obligation on the part of the purchaser to 
satisfy the tax lien of the United States Government. At this trustees’ 
sale the property was sold to Helen B. Brent for $9,550. On August 28, 
1958 these defendants, as trustees, executed and delivered a trustees' 
deed conveying the property to Helen B. Brent. 

5. These defendants, as trustees, now hold a fund of $1,835.93, 
the same being the surplus remaining after payment, from the proceeds 
of the trustees’ sale, of the balance due to Perpetual Building Association, 
taxes on the property to the date of sale, the expenses of the sale, and the 
trustees' fee. Certain claims have been made against this fund and these 
defendants have not disbursed it. 

6. These defendants, both individually and as trustees, have no 
further knowledge with respect to any other of the matters set forth and 
alleged in the Complaint. 
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WHEREFORE, these defendants respectfully pray: 

1. That the Complaint be dismissed as to them because it 
does not set forth any cause of action on which relief 
may be had against these defendants. 

_ And for such other and further relief as to the Court 
may seem just. 
COUNTERCLAIM FOR INTERPLEADER 

1. Defendant Junior F. Crowell is a resident of Maryland, and 
defendant Samuel Scrivener, Jr. is a resident of the District of Colum- 
bia. These defendants are named as trustees in a deed of trust, as set 
forth hereinafter, and bring this counterclaim for interpleader as the 
holders of a fund which is the surplus remaining from the proceeds of 
a trustees’ sale under such deed of trust, as described hereinafter. 
The trustees are uncertain as to the rights of various parties to receive 
such fund and therefore bring this counterclaim in interpleader to de- 
termine the disposition thereof. 

2. Defendant Perpetual Building Association (hereinafter referred 
to as Perpetual) is a voluntary, unincorporated association of members 
doing the business of a savings and loan association in the District of 
Columbia and elsewhere as it may be permitted by law, and was the 
party secured by the deed of trust in which the said trustees were 
named, and may be entitled to the fund held by the trustees if plaintiff 
if plaintiff Sheridan is successful in the present action. 

3. Plaintiff Leo G. Sheridan is a citizen of the United States and 
a resident of the District of Columbia, and is the party making claim 
to the fund held by the trustees, as aforesaid, for reasons which appear 
in the Complaint and will appear further hereinafter. 

4. 1823-1825 Jefferson Place N.W. Company is a Maryland 
corporation the only known address of which is in care of H. Lloyd 


Holiander, is made a party defendant to this counterclaim as it was 


the owner of the property which was sold at the trustees’ sale, as 


aforesaid. 
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5. The United States of America, as represented by the Director 
of Internal Revenue Service, has recorded, according to law, a: lien for 
unpaid taxes against the aforesaid 1823-1825 Jefferson Place, N.W. 
Company, which lien may be a claim against the fund now held by the 
trustees. 

6. Kenneth S. DuMond is a citizen of the United States, whose 
last known address was Box 53, Blue Ridge Summit, Pennsylvania, 
and at the date of the second trustees’ sale of the property as described 


herein, was the owner of a recorded lien against the property sold at 


the trustees' sale. 

7. Franklin T. Garrett is a citizen of the United States and a 
resident of Bethesda, Montgomery County, Maryland, and the trustees 
bringing this counterclaim are informed and believe, and therefore aver, 
that said Franklin T. Garrett claims to have an imperfect but recorded 
lien which, if made perfect, would be a lien against the property which 
was sold at the trustees’ sale described herein, or against the fund now 
held by the trustees. 

8. Helen B. Brent is a citizen of the United States anda resident 
of the District of Columbia, and is the person who purchased the property 
sold at the second trustees’ sale, as described herein, and is now the 
record owner of such property, having taken title thereto by deed from 
the trustees bringing this counterclaim. 

9. On December 2, 1952 Perpetual made a loan of $13, 500 to 
plaintiff Leo G. Sheridan and, to secure the repayment of such loan, 
Sheridan made and delivered a deed of trust conveying to the trustees 
bringing this counterclaim Lot 121 in Square 153 in the District of 
Columbia, the same being improved by premises 1743 18th Street, N.W., 
Washington) D.C. By deed dated November 22, 1955 and recorded 
December 12, 1955, Sheridan sold the property to Shirley L. Schnitzer 
and, by deed dated June 27, 1956 and recorded July 27, 1956, Schnitzer 
sold the property to the 1823-1825 Jefferson Place, N.W. Company, a 
Maryland corporation. 
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10. Prior to the sale of the property by Sheridan to Schnitzer, the 
improvements on the property were partially destroyed by fire and the 
price which Schnitzer agreed to pay for the property was therefore less 
than its value in good repair. Schnitzer agreed to repair the property 
and Sheridan was to recoup any loss by payments from Perpetual to him, 
from time to time as the repair work progressed, from the fire loss pay- 
ment received from the insurance company and held by Perpetual. The 
fire damage was partially repaired by Schnitzer and $5,525 of the total 
insurance fund of $9,713.41 was paid to Sheridan by Perpetual, leaving 
a balance of $4,188.41 remaining in the insurance fund and held by Per- 
petual in account Series 134-1553 in the name of "Leo G. Sheridan and 
Perpetual Building Association, As Interest May Appear". The fire 
damage to the property was never completely repaired and was not 
completely repaired at the date of the second trustees’ sale. 

11. On October 9, 1957 the United States of America, represented 
by the Director of Internal Revenue, recorded a lien against all property 
of the 1823-1825 Jefferson Place, N.W. Company which was, at that date, 
the record owner of the property later sold at the trustees’ sale, as 
described herein. 

12. On January 3, 1958, the payments on the loan being more than 
three months in arrears, Perpetual caused the trustees named in the 


deed of trust to sell the property at public sale. This sale was conducted 


in all respects in accordance with the provisions of the deed of trust and 
one of the conditions of the sale was that the purchaser would take the 
property "subject to U.S. Government Tax Lien, up to purchaser to 
satisfy tax lien." At the trustees' sale the property was sold to Kenneth 
§. DuMond for $12,050 and DuMond made a deposit of $500. At the date 
of this trustees’ sale, DuMond was the owner of recorded liens against 
the property and Perpetual is informed and believes and therefore avers 
that the lien of DuMond was Junior only to that of Perpetual. Subsequent 
to the trustees’ sale DuMond refused to settle and complete the sale and 
forfeited the $500 deposit. DuMond has never taken title to the property. 
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13. On June 19, 1958, the fire damage to the property not being 


completely repaired and the payments on the loan being substantially 

in arrears, Perpetual caused the balance in the insurance fund, to wit 
$4,427.26, to be applied to the loan account to reduce the unpaid balance 
of the loan to $7,909.04. 

14. On July 9, 1958, the payments on the loan being substantially 
in arrears, Perpetual caused the trustees named in the deed of trust 
to sell the property at a public trustees’ sale and on that date at a 
public sale the property was sold to Helen B. Brent for $9,950, free of 
any obligation on the part of the purchaser to satisfy the aforesaid tax 
lien. On August 28, 1958 the trustees Crowell and Scrivener made and 
delivered a deed conveying the property in fee simple to Helen'B. Brent. 

15. Defendant trustees now hold a fund of $1,835.93, the same 
being the surplus remaining after payment from the proceeds of the 
trustees’ sale of the balance due to Perpetual Building Association, 
the taxes on the property to the date of sale, the expenses of the sale 
and the trustees’ fee. The parties named in paragraphs 2, 3, 4, 5, 6, 7, 
and 8, of this counterclaim have either asserted a claim against said 
fund or are believed by the trustees to have a possible claim against 
the fund, so that the trustees cannot disburse the fund without judicial 
determination of the rights of these parties to the fund. 

WHEREFORE, these defendants pray: 

1. That they may be allowed to pay the surplus from the sale of 
said real estate, namely, the sum of One Thousand Eight Hundred and 
Thirty-Five Dollars and Ninety-three cents ($1,835.93) into the Registry 
of this Honorable Court, thereto abide the judgment of the Court. 

2. That the said Perpetual Building Association, Leo G. Sheridan, 
the 1823-1825 Jefferson Place, N.W. Company, a Maryland corporation, 
the Director of Internal Revenue, Kenneth S. DuMond, Franklin: T. 
Garrett and Helen B. Brent be made parties defendant to this counter- 
claim for interpleader, and be required to interplead their respective 
claims herein. ; 
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3. That the Court adjudge whether the said Perpetual Building 
Association, Leo G. Sheridan, the 1823-1825 J efferson Place, N.W. 
Company, the Director of Internal Revenue, Kenneth S. DuMond, 
Franklin T. Garrett or Helen B. Brent is entitled to the fund held by 
the trustees, as aforesaid, and 

4. For said other and further relief as to the Court may seem 
just. 


/s/ Samuel Scrivener, Jr. 
Attorney for Defendants 
Junior F. Crowell and 
Samuel Scrivener, Jr., both 
individually and as trustees 


ee” 


[ Filed May 7, 1959] 


PLAINTIFF'S ANSWER TO COUNTERCLAIM OF 
DEFENDANT PERPETUAL BUILDING ASSOCIATION 


First Defense 
The counterclaim fails to state a claim against plaintiff upon 
which relief can be granted. 


Second Defense 


1. Plaintiff admits the allegations of paragraph number 1, except 
that he denies that the promissory note remains unpaid and has not been 
cancelled; and on the contrary, he alleges that said promissory note has 
been discharged. 

2. Plaintiff admits the allegations of paragraph 2 of the counter- 
claim, except that he denies that the defendant Perpetual Building Associ- 
ation could have claimed a deficiency in repayment of the loan and would 
have been entitled to receive the amount of such a deficiency from plain- 
tiff; and on the contrary, plaintiff alleges that by reason of facts stated 
in his complaint, no deficiency is or was at any time due for him, but 
that he was and is entitled to recover from defendant and counter- 


claimant, Perpetual Building Association. 
LANDON GERALD DOWDEY 
S. CHURCHILL ELMORE 
By: 
Counsel for Plaintiff 
* * * 
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[ Filed May 7, 1959] 


PLAINTIFF'S ANSWER TO COUNTERCLAIM FOR 
INTERPLEADER OF DEFENDANTS CROWELL AND SCRIVENER 


First Defense 


The counterclaim for interpleader fails to state a claim against 


plaintiff upon which relief can be granted. 
Second Defense 

1. Plaintiff admits the allegations of paragraph numbered 1 of 
the counterclaim, except that he denies the allegations contained in the 
last sentence thereof; or, if the allegations of this last sentence are 
true, he denies that the trustees are justified in the uncertainty that 
they allege. 

2. - 6. Plaintiff admits the allegations of paragraphs numbered 
2 through 6, except that he denies that any parties named therein have 
any interest, or possibility of interest, superior to the interest of plain- 
tiff in the funds which are the subject matter of the counterclaim. 

7%, Plaintiff is without knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 7 of 
the counterclaim, and accordingly denies the same; and plaintiff 
affirmatively avers that there is no interest, or possibility of interest, 
superior to his in the fund which is the subject matter of the counter- 
claim. 

8. Plaintiff admits the allegations of paragraph 8, but denies that 
the party named therein has any interest or any possibility of interest 
superior to his in the fund which is the subject matter of the counter - 
claim. 

9. Plaintiff admits the allegations of paragraph 9, except that he 
denies that he sold the subject property to Schnitzer, although said 
Schnitzer may have taken title thereto and made transfer thereof to the 
named corporation as alleged. On the contrary, plaintiff avers that he 
sold the subject property to one H. Lloyd Hollander, as aces in his 


complaint herein. 
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10. Plaintiff admits the allegations of paragraph 10 of counter- 
claim, except those which designate Schnitzer as the actor therein, 
which he denies. 

11. - 12. Plaintiff admits the allegations of paragraphs 11 and 12 
of the counterclaim, but denies that any of the liens described therein 
extended to the fire insurance proceeds held by Perpetual for the account 
of plaintiff. 

13. Plaintiff admits the allegations of paragraph 13, but denies 
that such application therein alleged was legal under the circumstances 
disclosed by the original complaint herein. 

14. Plaintiff admits the allegations of paragraph 14, but denies 
that the trustees were legally free to act in such manner under the 
circumstances disclosed by the complaint herein. 

15. Plaintiff is without information or knowledge sufficient to 
form a belief as to the truth of the allegations contained in paragraph 15 
of the counterclaim, and accordingly deny such allegations; and plaintiff 
further avers that he is entitled to a more specific accounting; and that 
none of the parties referred to therein have any interest or possibility 
of interest, superior to his in the fund which is the subject matter of 


this counterclaim. 


[ Filed July 20, 1959] 


ANSWER OF FRANKLIN T. GARRETT 
TO 
COUNTERCLAIM FOR INTERPLEADER 


To The Honorable Judges of the United States District Court for the 

District of Columbia: 

Franklin T. Garrett, one of the defendants named in the Counter- 
claim for Interpleader, for answer thereto says as follows: 

1. He admits the allegations contained in paragraphs 1 to 15 of 
the Counterclaim for Interpleader, except that he expressly denies any 
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allegation that any lien on the property described in Paragraph 9 of the 
Counterclaim for Interpleader is superior to his, except only the deed of 
trust securing repayment of an advance made by Perpetual Building 
Association. 
* * * * * 

4. The Deed of Trust made and delivered to this defendant to secure 
repayment of the loan made by him, as aforesaid, was intended and rep- 
resented to be a deed of the 1823-1825 Jefferson Place, N.W. Company, a 
Maryland corporation, which on the date of said deed of trust was the 
owner of the real estate described therein and described above. However, 
through error and mistake, the deed of trust, although purporting to be 
made by said corporation, was in fact made by H. Lloyd Hollander, the 
president of said corporation, and is not a corporate deed. Because of 
this, the deed of trust securing repayment of the loan made by this defend- 
ant to H. Lloyd Hollander is not considered and reported by title companies 
doing business in the District of Columbia to be a good and valid lien and 
encumbrance on the real property described in the deed of trust and 
described above. Except for this the said deed of trust securing repay- 
ment of the loan made by this defendant to H. Lloyd Hollander would be 
a good and valid lien and encumbrance upon said real estate and would be 
junior only to the deed of trust securing repayment of the advance made 
by Perpetual Building Association, and would so be considered ‘and reported. 
As holder of a lien junior only to that securing the advance made by Per- 


petual Building Association, this defendant is entitled to receive the fund 


held by the trustee Counterclaimants as set forth in Paragraph 15 of the 


Counterclaim for Interpleader. 
* * * * a 

WHEREFORE, the premises considered, this defendant prays: 

1. That this Court, in exercise of its equity jurisdiction, re-form 
the aforesaid deed of trust dated October 23, 1956 and recorded in Deed 
Book 10751, at page 113, among the Land Records of the District of 
Columbia, and adjudge and decree that the same is the deed of 1823-1825 
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Jefferson Place, N.W. Company, a Maryland corporation, and that from 
and after October 23, 1956, the date of making and recording of said deed 
of trust, the same is a good and valid lien and encumbrance on the real 
property described therein, namely Lot 121 in J. F. Manning's subdivision 
of lots in Square 153, as per plat recorded in Liber 20 at Folio 160 in the 
Office of the Surveyor of the District of Columbia. 

2. That on and after October 23, 1956 the deed of trust securing 
repayment of the loan made by this Counterclaim defendant, as aforesaid, 
was a lien on the real estate described therein and above junior only to 
the lien of the deed of trust securing repayment of the advance made by 
Perpetual Building Association. 

3. That the Court adjudge and order that the fund now held by the 
Counterclaimants for Interpleader, as recited in Paragraph 15 of the 
Counterclaim for Interpleader, is the property of this defendant. 

4, That the Court order the Counterclaimants for Interpleader to 
deliver to this defendant the fund held by them as recited in paragraph 15 
of the Counterclaim for Interpleader. 

5, And for such and other and further relief as to the Court may 


seem just. 


[ Filed October 9, 1959] 


ORDER 

This matter having come before the Court on the motion of the 
United States of America to dismiss the counterclaim for interpleader 
as to the United States of America on the grounds that this Court lacks 
jurisdiction over the United States of America in this action, and the 
Court having considered the motion and being of the opinion that it should 
be granted, it is this 9th day of October, 1959, 

ORDERED that the motion of the United States of America to dis- 


miss the counterclaim for interpleader as to the United States of America 
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be and the same is hereby granted, and the counterclaim for inter- 


pleader is hereby dismissed as to the United States of America, * * * 
* * * * * 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed October 9, 1959] 
ORDER 

This matter having come before the Court on the motion of Dana 
Latham, Commissioner of Internal Revenue, to dismiss the counter- 
claim for interpleader as to Dana Latham, Commissioner of Internal 
Revenue, and the Court having considered the motion and being of the 
opinion that it should be granted, it is this 9th day of October, 1959, 

ORDERED that the motion of Dana Latham, Commissioner of 
Internal Revenue, to dismiss the counterclaim for interpleader as to 
Dana Latham, Commissioner of Internal Revenue, be and the same is 
hereby granted, and the counterclaim for interpleader is hereby dis- 
missed as to Dana Latham, Commissioner of Internal Revenue, ee 


* * * * * 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed January 7, 1960] 
ORDER 

This cause came on for hearing upon plaintiff's motion to dismiss 
the counterclaim for interpleader as to all parties not yet served with 
process, or in default, and upon plaintiff's further motions to calendar, 
and to place the cause upon the ready calendar; and there being no op- 
position to said motions, and it appearing to the Court that said motions 
should be granted, it is by the Court this 7th day of January, 1960 

ORDERED that the counterclaim for interpleader filed herein 


be, and the same is hereby dismissed as to all parties named therein 
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who have not yet been served with process or who are in default; namely, 
Kenneth S. DuMond, 1823-1855 Jefferson Place, N.W., Company, Helen 
B. Brent, and itis 
FURTHER ORDERED that the above entitled cause be calendared, 
and placed on the ready calendar. 


/s/ Edward M. Curran 
Judge 


ee 


[ Filed March 28, 1960] 
PRE-TRIAL STATEMENT OF ALL DEFENDANTS 

On December 2, 1952, the Treasurer of Perpetual Building 
Association, of the District of Columbia, made a loan of $13, 500 to 
Leo G. Sheridan, plaintiff. To secure the repayment of this loan plain- 
tiff made and delivered a deed of trust of Lot 121, Square 153, in the 
District of Columbia, improved by premises 1743 18th Street, N.W., 
Washington, D.C. This deed of trust, which named defendants Samuel 
Scrivener, Jr. and Junior F. Crowell as trustees, was recorded among 
the Land Records of the District of Columbia in Liber 9853, folio 598, 
on December 3, 1952. Plaintiff also executed a promissory note payable 
to the Treasurer of Perpetual Building Association on December 2, 1952 
in the amount of $13,500. By deed dated November 22, 1955 and recorded 
December 12, 1955, plaintiff sold the property to one Shirley L. Schnitzer 
and, by deed dated June 27, 1956, and recorded July 27, 1956, Schnitzer 
sold the property to the 1823-1825 Jefferson Place, N.W., Company, a 
corporation of the State of Maryland, whose president was Lloyd Hol- 
lander. 

The deed of trust executed by Sheridan on December 2, 1952 con- 
tained the following covenants: 


(4) that all buildings, improvements and fixtures forming 
part of said realty shall be kept in substantially the same 
condition as that which they had at the date of this Deed of 


Trust” 
* * * 
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"and the Treasurer may require said grantor to make any 
repairs, improvements or changes necessary to maintain 
said realty in the aforesaid described condition" 
* * * ; 
"(11) that if there shall be any default in the performance 
of any of the foregoing covenants the Treasurer shall have 
the right and power to do any one or more of the following: 
(a) do any act or make any disbursement, in his name or 
the name of the grantor, which he may deem necessary or 
proper to protect the lien of this Deed of Trust." 
In or about April, 1955, prior to the sale of the property by Sheri- 
dan to Schnitzer, the improvements on the property were partially de- 
- stroyed by fire and contrary to the covenant made by him in the said 
Deed of Trust, as aforesaid, Plaintiff did not keep such improvements 
"in substantially and same condition as that which they had at the date 
of this deed of trust". Instead, plaintiff sold the property to Schnitzer 
and the price which Schnitzer agreed to pay for the property was less 
than its value in good repair, Schnitzer agreed to repair the property 
and Sheridan was to recoup his loss by payments from Perpetual to 
him, from time to time as the repair work progressed, from the fire 
loss payment received from the insurance company and held by Per- 
petual. The fire damage was partially repaired by Schnitzer and 
$5,525 of the total insurance fund of $9,713.41 was paid to Sheridan by 
Perpetual, leaving a balance of $4,427.26, including dividends paid by 
Perpetual, remaining in the insurance fund, which was held by Perpetual 
in account Series 134-1553 in the name of 'Leo G. Sheridan and Per- 
petual Building Association As Interest May Appear". The fire damage 
to the property was never completely repaired and was not completely 
repaired at the date of the second trustees’ sale, hereinafter described. 
On October 9, 1957, the United States of America, represented by 
the Director of Internal Revenue, recorded a lien against all property 
of the 1823-1825 Jefferson Place, N.W., Company which was then the 


record owner of the property, the amount of the lien being $4,273. 
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Prior to January 3, 1958, the payments of the loan being in arrears, 
Perpetual Building Association directed the trustees named in the deed of 
trust to sell the property at public sale, in the manner and under the con- 
ditions set forth in the deed of trust, and subject to the tax lien of the 
United States, the purchaser at the sale to satisfy the tax lien. Pursuant 
thereto, the defendant trustees advertised the property for sale and on 
January 3, 1958 sold the property at public sale and subject to the above 
conditions to Kenneth S. DuMond who made a bid of $12,050 and made a 
deposit of $500. 

Subsequent to the sale the trustees were notified that DuMond, the 
purchaser, refused to make settlement and had forfeited his deposit of 


$500. 
On June 19, 1958, the fire damage to the property not being com- 


pletely repaired and the payments on the loan being substantially in 
arrears Perpetual caused the balance in the insurance fund, to wit: 
$4,427.26, to be applied to the loan account to reduce the unpaid balance 
of the loan, as permitted and specifically provided by the covenant in the 
deed of trust which is set forth above, and by other covenants and pro- 
visions of the deed of trust. 

At some time prior to July 9, 1958 the trustees were again 
directed by Perpetual Building Association to sell the property at public 
sale in the manner and under the conditions set forth in the deed of trust 
and free of any obligation on the part of the purchaser to satisfy the tax 
lien of the United States Government. The property was duly advertised 
for sale and, on July 9, 1958, was sold at public auction free of any ob- 
ligation on the part of the purchaser to satisfy the tax lien of the Govern- 
ment. At this sale the property was sold to Helen B. Brent for $9,550. 
On August 28, 1958 defendant trustees executed and delivered a trustees’ 
deed conveying the property to Helen B. Brent. 

Defendant trustees now hold a fund of $1,242.77, the same being 


the surplus remaining after payment, from the proceeds of the trustees’ 
sale, of the balance due Perpetual Building Association, taxes on the 
property to the date of sale, the expenses of the sale and the trustees’ 


fee. This fund should be distributed to lienors junior to the satisfied 
lien of Perpetual Building Association. 
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COUNTERCLAIM OF DEFENDANT 
PERPETUAL BUILDING ASSOCIATION 


Defendant Perpetual Building Association has filed a counterclaim 
against plaintiff for any loss suffered by Perpetual if Perpetual is not 
permitted to apply the balance of the insurance fund to the loan. 

Plaintiff borrowed $13,500 from Perpetual and executed a promis- 
sory note in that amount. Immediately prior to the foreclosure sale to 
Helen Brent on July 9, 1958 the unpaid balance of the loan, exclusive of 
the reduction because of the application of the insurance fund, was 
$12,336.30. The price for which the property was sold was $9,550, leav- 
ing a deficit of $2,786.30 which would have been suffered by Perpetual if 
the set-off and deduction of $4,427.26 had not been made. If plaintiff's 
claim is valid and he is entitled to the proceeds of the insurance fund, 

a deficiency will result from the sale and, as plaintiff is liable on the 
uncancelled note, Perpetual is entitled to a judgment for the deficiency. 
DEFENDANTS’ POSITION 


Defendants‘ position is: 


1. Plaintiff lost any right to the insurance fund by failing to main- 


tain the property in its condition at the date of the deed of trust, as 
required by the covenants of the deed of trust. 

2. Defendant Perpetual Building Association acted in accordance 
with the terms and conditions of the deed of trust executed by plaintiff 
when it applied the balance in the insurance fund to reduce the unpaid 
balance of the loan which it made to plaintiff. 

3. Plaintiff has no claim to the surplus now held by the trustees, 
as such surplus id distributable to junior lienors. 

4. Defendant Perpetual Building Association has a valid claim 
against plaintiff for any deficiency on the note executed by plaintiff, 
which has not been repaid by plaintiff, who is primarily liable thereon. 

STIPULATIONS 

All pertinent records of Perpetual Building Association regarding 

this transaction may be admitted without formal proof, copies of such 
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records to be exhibited and initialed at the pretrial hearing. A duplicate 


of each document shall be turned over to plaintiff at the hearing. 


* * * 


[ Filed March 29, 1960] 
{ PRAECIPE OF DISMISSAL] 
Please dismiss the counterclaim heretofore filed by me in this 
cause and strike my Answer to Counterclaim for interpleader 
/s/ Franklin T. Garrett 


Consent: 4308 Kentbury Dr. 


Landon G. Dowdey 
Samuel Scrivener, Jr. 


{ Filed May 9, 1960] 
PLAINTIFF'S PRETRIAL STATEMENT 

The only parties still before the Court are those specified in this 
caption. 

The only claims for relief still requiring adjudication are on the 
complaint and Perpetual's counterclaim. 

Impleaded Fund: 

The counterclaim for interpleader filed by Defendants Crowell 
and Scrivener (attached to their answer) now stands dismissed as to 
all parties sought to be impleaded except Plaintiff Sheridan. See orders 
of dismissal as to Commissioner of Internal Revenue and United States 
of America on October 9, 1959; as to other parties on January 7, 1960; 
and praecipe of dismissal as to Garrett filed herein March 28, 1960. 

Accordingly plaintiff is now entitled to judgment for the sum im- 
pleaded, namely, $1,835.93. 

Fund in Dispute: 

Plaintiff seeks recovery of the proceeds of an account with 

Defendant Perpetual Building Association titled "Leo G. Sheridan and 
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Perpetual Building Association as interest may appear." He claims that 
on June 19, 1958 Perpetual wrongfully appropriated to itself the balance 
in this account amounting to $4,427.26. Alternatively he seeks damages 
from Defendants Crowell and Scrivener in the same amount. . 

Crowell and Scrivener having in effect admitted a liability of 
$1,835.93, the amount remaining in dispute as to all defendants is there- 
fore reduced to $2,591.33. 


Undisputed Facts 


Nature of Fund: 
The account claimed by plaintiff was created with the proceeds of 
a fire insurance company check dated April 26, 1955 in the amount of 
$9,713.41 payable to the joint order of Perpetual Building Association 
and Leo G. Sheridan. The check represented payment for fire damage 
to property owned by Sheridan subject to a first trust securing Perpetual. 
The beneficial ownership of this account was therefore vested 
solely and exclusively in Sheridan, Perpetual retaining a security 


interest. 


During 1957 and 1958 Perpetual authorized repeated disbursements 


to Sheridan from this account, totalling $5,525.00 in all: 
a. Long after Sheridan had sold the property, 
b. After innumerable defaults under the first trust by | 
subsequent purchasers of the property, 
c. After foreclosure sale of the property January 3, 19'58. 
#1 Foreclosure: | 
The foreclosure sale of January 3, 1958 resulted in a purchase 
by one Dumond, who bid it in for $12,050.00 and agreed to take title 
subject to a U.S. tax lien in excess of $4,000.00 which had been suffered 
by the defaulting corporate owner of the property. | 
This purchase price was more than sufficient to pay off. the 
balance then due on Perpetual's first trust ($11,873.39), all costs and 
expenses incident to the foreclosure sale, and insure that there would 
be no deficiency due from Plaintiff Sheridan. 
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The terms of sale as specified in the notice and advertisement 
thereof included the following language: 
“All cash. Deposit of $500.00 required at time of sale. 
Terms of sale to be complied with within thirty days 
from date of sale, otherwise the trustees reserve the 


right to resell the property at the risk and cost of the 


defaulting purchaser, after five days advertisement of 


such resale in some newspaper published in the District 

of Columbia, or deposit may be forfeited, or without 

forfeiting deposit, trustees may avail themselves of any 

legal or equitable rights against defaulting purchaser." 

#2 Foreclosure: 

Although Dumond was a financially responsible purchaser, 

1. Defendant trustees failed to do anything to enforce the afore- 
said purchase contract of January 3, 1958. 

2. On June 19, 1958 Perpetual seized the balance in plaintiff's 
account and applied it to reduce the amount of the existing first trust 
loan, and 

3. On July 9, 1958 defendant trustees conducted a second fore- 
closure sale, accepted a bid for only $9,550.00, free and clear of the 
U.S. tax lien, and later consummated a sale at this price. 

Issues: 

Defendant trustees are intimately associated with the management 
of Perpetual. In these circumstances therefore each of the foregoing 
steps involved in the #2 foreclosure, either alone or in connection with 
the others, amounted to a breach of trust. 

Stipulations: 

Deed of trust, note, notices and advertisement of foreclosure, to 

be produced by defendants and admitted without formal proof. 


* * * 
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[PRETRIAL PROCEEDINGS] 
[ Filed May 9, 1960] May 9, 1960 


Action for judgment for account representing proceeds of fire 
insurance policy, and for damages against trustees under deed of trust. 
UNDISPUTED FACTS: 

On Dec. 2, 1952, the Treasurer of D Perpetual Building Associa- 
tion made a loan of $13,500 to P Sheridan, secured by a first deed of 
trust on lot 121 in Square 153, in the District of Columbia, improved by 
premises 1743 18th St., N.W., naming Ds Scrivener and Crowell, trustees. 
P also executed a promissory note dated Dec. 2, 1952 payable to the 
Treasurer of Perpetual in the amount of $13,500. On or about Feb. 15, 
1955 the improvements on the property were partially destroyed by fire. 
A check of the fire insurance company dated April 26, 1955 in the amount 
of $9,713.41 was made payable to the joint order of Perpetual and P 
Sheridan, representing payment for fire damage to property. 

By deed dated Nov. 22, 1955 P conveyed the property to one 
Schnitzer, who took subject to and assumed the first deed of trust of 
Perpetual. 

By deed dated June 27, 1956 Schnitzer conveyed the property to 
1823-1825 Jefferson Place, N.W. Company, a Maryland Corporation 
whose president was Lloyd Hollander. : 

On April 5, 1957 Perpetual created an account at the Perpetual 
Building Association in the name of 'Leo G. Sheridan and Perpetual 
Building Association as interest may appear" (Series 134-1553) in the 
amount $9,713.41, with the check of the fire insurance company. 

On Oct. 9, 1957 the United States, by the Director of Internal 
Revenue, recorded a lien against all property of the 1823-1825 Jefferson 
Place, N.W. Company, then record owner of the property, in the amount 
$4,273. 

Prior to Jan. 3, 1958 the payments on the first trust being in 
arrears (balance due Jan. 1, 1958 -- $11,706.15), Perpetual directed 
the trustees to sell the property at foreclosure, subject to the tax lien 
of the United States, the purchaser to satisfy the tax lien. After duly 


advertising the property, the D trustees on Jan. 3, 1958 sold the property 
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at public sale to one DuMond, who bid $12,050 and made a deposit of 
$500, who purchased subject to the tax lien, purchaser to satisfy it. 

Subsequent to the sale DuMond refused to make settlement and his 
deposit of $500.00 was retained by the trustees. 

During the period June 26, 1957 to March 13, 1958 P Sheridan was 
permitted to withdraw from the Perpetual account sums totalling $5, 525, 
leaving a balance in the account (which had accrued interest), leaving a 
balance of $4,427.26 as of June 19, 1958. On said date Perpetual caused 
the balance in said fund to be applied to reduce the unpaid balance of the 
loan on the property ($12,336.30), leaving a balance of $7909.04. 

On July 9, 1958, after advertisement, the trustees again sold the 
property at public auction, free of any obligation on the part of the pur- 
chaser to satisfy the tax lien of the United States. At this sale the 
property was sold to Helen B. Brent for $9,550, D trustees executing a 
deed to her under date of Aug. 28, 1958. 

PLAINTIFF contends that the check represented the fire damage 
to the property subject to the first trust securing Perpetual, and the 
beneficial ownership of the account created with the check was therefore 
vested solely in P Sheridan, Perpetual retaining only a security interest; 

That the purchase price at the foreclosure sale of Jan. 3, 1958 bid 
by DuMond was more than sufficient to pay off the balance then due on 
Perpetual’s first trust ($11,873.39), all costs and expenses incident to 
the foreclosure sale and insure that there would be no deficiency due from 
P Sheridan, purchaser agreeing to take title subject to the U.S. Tax lien 
and to satisfy it; that although DuMond was a financially responsible 
purchaser D trustees failed to do anything to enforce his contract to 
purchase; that the application of the balance in P's account at Perpetual 
on June 19, 1958, to reduce the balance on the first trust loan constituted 
an improper seizure of P's account; that the D trustees are intimately 
associated with the management of Perpetual and not impartial trustees 
and were not diligent and acted in breach of trust. 

P asks judgment against D Perpetual in the sum of $4,427.26 with 
interest from June 19, 1958, the amount in the Perpetual account wrong- 


fully appropriated by Perpetual, and/or damages against the D trustees 
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for breach of trust in the same amount. 

DEFENDANT Perpetual asserts that under the deed of trust 
executed by P on Dec. 2, 1952 it was provided that all buildings should 
be kept in substantially the same condition as they were on the date of 
the deed of trust, that the Treasurer might require P to make repairs 
and improvements necessary to maintain the realty in such condition, 
and that if there should be any default D's Treasurer should have the 
right to do any act or to make any disbursement, in his name or in the 
name of the grantor, which he deemed necessary or proper to protect 
the trust lien; that on June 19, 1958 the fire damage to the property not 
being completely repaired and the payments on the loan being ‘substan- 
tially in arrears Perpetual had a right to apply the balance in the insurance 
fund, $4,427.26, to the loan account, as specifically provided in the deed 
of trust; | 

That under the terms of the advertisement of the foreclosure sale 
the terms of the sale were to be complied with within 30 days from the 
date of sale, otherwise the trustees reserved the right to resell the 
property at the risk and cost of defaulting purchaser, or deposit might 
be forfeited, or without forfeiting the deposit the trustees might avail 
themselves of any legal or equitable right against the defaulting pur- 
chaser; that upon the purchaser DuMond's notice that he would not 
complete the sale, trustees elected to forfeit the deposit and to resell 
the property; that the second foreclosure sale was in all respects proper. 
The D trustees deny any lack of diligence or breach of trust or lack of 
impartiality. Perpetual denies it is holding funds due P in the amount P 
alleges, but admits that it now holds a fund of $1,242.77, the surplus 


remaining from the proceeds of the trustees’ sale after payment of the 


balance due Perpetual, taxes to date of sale, expenses of sale, and 


trustee's fee, which may be due P. 

The real property is still subject to a tax lien of the U.S. in the 
amount of $4,273 plus interest. Counterclaim for interpleader filed by 
D trustees has been dismissed as to all parties sought to be impleaded 
except P Sheridan. 
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COUNTERCLAIM OF D PERPETUAL BUILDING ASSOCIATION: 
If it be held that the application of the $4,427.26 in the Perpetual 


account to reduce the balance due on the first trust on June 19, 1958, was 


improper, then there would be a balance due on the first trust of $2,786.30 


from P to Perpetual, for which Perpetual asks judgment with interest from 
July 9, 1958. 
ANSWER TO COUNTERCLAIM: 
Plaintiff denies any indebtedness to D Perpetual on the bases of 
the facts asserted in the principal action. 
STIPULATIONS: 
Facts stated under "UNDISPUTED FACTS" 
Counsel agree that the following may be admitted without formal 
proof, subject to objections as to relevancy and materiality: 
D's Pretrial Exhibit #1 - Deed of Trust dated Dec. 2, 1952 (Photocopy) 
D's " " #9 = Note dated Dec. 2, 1952 
D's PT Ex. #3 - Copy of record of loan account 
D's " " #4 - Copy of letter dated Dec. 14, 1955 from Realty 
Title Ins. Co. to Perpetual 
D's #5 - Copy of auctioneer’s statement dated Jan. 3, 1958, 
including copy of advertisement 
D's #6 - Copy of letter dated Feb. 18, 1958 from Jules Fink 
to Ernest A. Thomas, Treasurer, Perpetual 
D's #7 - Copy of letter dated Feb. 26, 1958 from Ernest A. 
Thomas. Treasurer, to Jules Fink 
48 - Copy of letter dated Mar. 5, 19 58 from Fink to 
Thomas 
#9 - Copy of notice of levy dated July 9, 1958 
#10 - Copy of auctioneer's statement dated July 9, 1958, 
including copy of advertisement 
#11 - Copy of settlement sheet dated July 9, 1958 District 
Title Ins. Co., Case #411841 


#1 - Perpetual Savings Account Book Series 134-1553 
*x * * * 
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[ Filed November 3, 1960] 
ORAL RULING OF COURT 
The Court: 
I have heard from you gentlemen at length because the matter was 


interesting to the court and I thought you were entitled to full time to 


develop your particular theories. 

From the evidence before me, I am going to find for the defendants 
in this case. Of course, it is conceded herein that there is a sum due the 
plaintiff, I believe, of $1,242.77. 

I find no breach by the trustees of any duty imposed upon them. In 
fact I find that there was compliance with what was required of them. 

I think that under the trust there was a right, upon the fire occurring 
and recovery from the insurance company, to apply this to restore the 
property as near as could be, and I findfurther that there is no dispute as 
to the dollars involved in this proposition. In other words, there has been 
use by payment by the treasurer for such restoration which has in fact 
taken place. 

We might speculate as to what the trustees could or could not do 
under the circumstances, but I think that speculation would bring us toa 
point which would not be beneficial to the field in which these trusts occur. 

So in summary I find that there is no breach on the part of the 
trustees, that they conformed with their duties, that there was no non- 
feasance or malfeasance or misfeasance. 

Counsel for defendants will file detailed findings of fact, conclusions 


of law, and order. 
* 


[ Filed November 16, 1960] 
FINDINGS OF FACT 
_ 1, On December 2, 1952, plaintiff borrowed $13,500 from defendant 
Perpetual Building Association (hereinafter referred to as Perpetual), re- 
payement of the loan being secured by deed of trust of realty then owned 
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by plaintiff, being Lot 121 in Square 153 in the District of Columbia, 
improved by premises 1743 18th Street, N.W., Washington, D.C. Plain- 
tiff executed a promissory note for $13,500 payable to the order of the 
Treasurer of Perpetual. 

2. Defendants Samuel Scrivener Jr. and Junior F. Crowell were 
named as trustees in the deed of trust. Samuel Scrivener Jr. is an 
officer and director of Perpetual. Junior F. Crowell manages Fidelity 
Investment Company, a partnership, the members of which are members 
of the Board of Directors of Perpetual. 

3. The deed of trust was in the usual form permitting the grantor 
to retain possession and enjoyment “until default be made in the repay- 
ment of said loan and additional amounts" in the manner therein prescribed, 
but "upon such default" the trustees were given the power, at the reque st 
of the Board of Directors of Perpetual, "to sell said realty or any part 
thereof at public auction, in such manner, at such time and place, upon 
such terms and conditions, and upon such public notice as the said 
Trustees, or their survivor or survivors, may deem best for the interests 
of all concerned. . ." The trustees were given the further power "Upon 
full compliance with tne terms and conditions of sale" to convey a fee 
simple title to the purchaser, and out of the proceeds of sale to pay all 
expenses thereof, including an auctioneer's fee and a trustees’ commis- 


sion of 5%, the whole amount due Perpetual, and then any surplus to the 


grantor or his assigns. Among the covenants contained in the deed of 


trust were the following: 

(4) that all buildings, improvements or fixtures forming 
part of said realty shall be in substantially the same condi- 
tion as that which they had at the date of this deed of trust 

* * * 


"| | and the Treasurer may require said grantor to make 
any repairs, improvements or changes necessary to main- 


tain said realty in the aforesaid described condition. . ." 


* * * 
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(5) That the improvements forming part of said realty 
shall be insured to the satisfaction of the Treasurer, 


who shall have the right to designate the insurer and to 


apply the proceeds of such insurance, including any 

premium rebate, to any deficiency in repayment to the | 

Treasurer of any loan, additional amount or advance 

secured by this deed of trust." 

* * * 
(11) That if there shall be any default in the perform- , 

ance of any of the foregoing covenants the Treasurer — 

shall have the right and power to do any one or more 

of the following: (a) Do any act or make any disburse-' 

ments, in his name or the name of the grantor, which 

he may deem necessary or proper to protect the lien 

of this deed of trust." 

4. In February, 1955 the improvements on said realty were partially 
destroyed by fire and on April 26, 1955 a check for $9,713.41 for the fire 
damage was issued by the Fireman's Insurance Company payable jointly 
to plaintiff and Perpetual, which check was deposited in account No. 134- 
1553 in Perpetual on April 5, 1957 in the names of "Leo G. Sheridan and 
Perpetual Building Association, As Their Interest May Appear." 

5. In June, 1955, subsequent to the fire and before any repair of 
the fire damage, plaintiff entered into a contract for sale of the property 
in its unrepaired condition to one H. Lloyd Hollander for $12,950. It was 
provided that the contract and sale of the property would not affect the 
right of the seller to the proceeds of the insurance and that the check 
would be held by Perpetual to be paid to the seller when appropriate. 
The purchaser had the option to remodel the premises prior to settle- 
ment at his expense. The purchaser agreed to assume the indebtedness 
to Perpetual. 

6. In November, 1955, plaintiff, at the direction of Hollander, 
deeded the property to one Shirley L. Schnitzer, wife of H. Lloyd 
Hollander. In December, 1955, Perpetual received notice from Realty 
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Title Insurance Company, Inc., Washington, D.C., that Perpetual's loan 


on the property had been assumed by the new owner, Shirley L. Schnitzer. 
In June, 1956, Schnitzer deeded the property to 1823-1825 Jefferson Place, 
N.W. Company, a Maryland Corporation, the president of which was H. 
Lloyd Hollander. 

7, H. Lloyd Hollander began the renovation of the property and, 
as work progressed, withdrawals from the insurance fund account were 
made by plaintiff with Perpetual's permission as follows: 

June 26, 1957 $2,000.00 
July 19, 1957 1,500.00 
September 25, 1957 1,000.00 
October 28, 1957 500.00 
January 8, 1958 300.00 
March 13, 1958 225.00 
On June 19, 1958, $4,427.26 remained in account No. 134-1553. 

8. Subsequent to the sale of the property by plaintiff, the then 
owner of the property, the 1823-1825 Jefferson Place, N.W. Company, 
became delinquent in the repayment of the loan and it became necessary 
for the Treasurer of Perpetual to protect the interests of Perpetual. 
Accordingly, the trustees were instructed to and did advertise the 
property for sale at public auction. The firm of Thos. J. Owen and 
Son was employed to conduct the sale. The property was advertised 
for sale to be held on January 3, 1958, with the following conditions set 
forth in the advertisement: 

"Terms of Sale: All Cash. Deposit of $500 required at time 

of sale. Terms of sale to be complied with within thirty 

days from date of sale, otherwise the trustees reserve the 

right to resell the property at the risk and cost of the de- 

faulting purchaser, after five days’ advertisement of such 

resale in some newspaper published in the District of 

Columbia, or deposit may be forfeited, or without forfeit- 

ing deposit trustees may avail themselves of any legal or 

equitable rights against defaulting purchaser. Further 


particulars at time of sale." 
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The advertising complied in all respects with the requirements of the 


deed of trust. 

9. Before the date of sale the United States, represented by the 
Internal Revenue Service, filed a lien for unpaid taxes against the 1823- 
1825 Jefferson Place, N.W. Company, which then owned the property. 

10. The trustees' sale conducted on January 3, 1958 was in all 
respects in accordance with the provisions of the deed of trust and one 
of the conditions of sale, as announced at the sale, was that the pur- 
chaser would take the property subject to U.S. Government tax lien, 
up to purchaser to satisfy tax lien." The property was sold to one 
Kenneth S. DuMond and wife for $12,050 and DuMond made a deposit 
of $500. DuMond endeavored to have the tax lien released but failed 
to do so and, accordingly, through his attorney notified the Treasurer 
of Perpetual that he should not be required to complete the sale, and, 
subsequently that he would forfeit the $500 deposit. 

11. On June 19, 1958, the fire damage to the property not having 
been completely repaired, and no payments having been made on the 
loan since August 19, 1957, Perpetual caused the balance of the insurance 
fund, to wit $4,427.26, to be applied to the loan account to reduce the un- 
paid balance of the loan to $7,909.04. 

12. Subsequently, the property was re-advertised for public sale 
by the trustees. The advertising of this second sale complied in all 
respects with the formal requirements of the deed of trust and was upon 
the same terms and conditions as the first trustees’ sale. The firm of 
Thos. J. Owen and Son was employed to conduct the sale. On July 9, 
1958, the property was sold to one Helen B. Brent for $9,550 free of 
any obligation on the part of the purchaser to satisfy the tax lien. On 
August 28, 1958 the trustees deeded the property in fee simple to Helen 
B. Brent. 

13. Defendant trustees now hold a fund of $1,242.77, for the 
benefit of plaintiff, which amount is computed as follows: | 


Sale Price $9,550.00 
Deductions: 

Balance due on first trust $7,581.83 

Advertising and Auctioneer 229.95 

Taxes 7.95 

Trustees’ Fee 477.50 

Title Expense 10.00 8,307.23 

Balance held by trustees $1,242.77 

It has been held by the Court and agreed to by plaintiff and Per- 
petual that this fund properly belongs to plaintiff. 

14. In the event the Treasurer of Perpetual could not apply the 
remainder of the proceeds of the insurance fund, to wit $4,426.26, to 
the unpaid balance of the loan on June 19, 1957, and in the event plain- 
tiff is entitled to the remainder of said insurance fund, then there re- 
mains a deficit, after the second foreclosure sale, in the balance of 
the loan made to plaintiff in the amount of $3,184.49, for which Per- 
petual is entitled to judgment, this sum being arrived at as follows: 

Balance Due on First Trust $7,581.83 

Undistributed Balance of Insurance 

Fund After Payment of Portion 
Of Original Fund to Plaintiff for 
Partial Renovation of Property 4,427.26 

Expense of Sale 725.40 

$12,734.49 

Sale Price 9,550.00 

Deficit $ 3,184.49 
CONCLUSIONS OF LAW 

1. The trustees could elect the remedy to pursue after the pur- 
chaser at the first trustees’ sale elected to forfeit the deposit and they 
made a proper and valid election to re-sell the property. 

2. The Treasurer of Perpetual acted properly and in accordance 
with the contract between plaintiff and Perpetual in applying the balance 
of the insurance fund to reduce the unpaid balance of the loan. 
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3. The trustees acted in good faith toward all parties and their 
actions were in accordance with the requirements of their trust. 

4. The foreclosure sale of July 9, 1958 was valid. 

5. There is no showing the Treasurer acted in any manner other 
than in good faith and for the benefit of Perpetual. 

6. The plaintiff is entitled to the balance remaining from account 
No. 134-1553 in Perpetual, the joint account created by plaintiff and 
Perpetual, namely $1,242.77, now held by defendant trustees. 

7. Inthe alternative, if plaintiff be deemed entitled to the entire 
balance of the fund remaining in the joint account before its application 
by the Treasurer of Perpetual, namely $4,427.26, to the unpaid balance 
of the loan to plaintiff, then Perpetual Building Association would be 
entitled to judgment against plaintiff for the deficit remaining after the 
second foreclosure sale in the amount of $3,184.49, pursuant to Paragraph 
5 of the deed of trust, which would leave plaintiff with a net recovery of 
$1,242.77 as above. . 


/s/ Richmond B. Keech 
Judge 


Dated: November 16, 1960 
No Objection As To Form: 


/s/ Landon G. Dowdey 
Of Counsel to Plaintiff 


[ Filed November 16, 1960] 
JUDGMENT 
This cause having come on for trial on the 28th day of October, 
1960, and after consideration of the evidence adduced, the findings of 


fact and conclusions of law filed herein, and argument of counsel, it is 
by the Court this 16th day of November, 1960: 
ADJUDGED, ORDERED AND DECREED: 
1. That the trustees pay to plaintiff the sum of $1,242.77, the 


surplus now held by them from the sale of the subject property. 
2. That each party pay their respective costs. : 
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3. That the complaint be and the same is hereby dismissed in 


all other respects. 


/s/ Richmond B. Keech 
Judge 


No Objection As To Form: 


/s/ Landon G. Dowdey, 
Of Counsel for Plaintiff 


| Filed December 6, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LEO G. SHERIDAN, 
Plaintiff 


Ms Civil Action No. 619-59 


PERPETUAL BUILDING 
ASSOCIATION, et al, 


Defendants 
NOTICE OF APPEAL 
Notice is hereby given that LEO G. SHERIDAN, plaintiff in the 
above entitled action, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from paragraphs 2 and 
3 of the final judgment entered herein November 16, 1960. 


LANDON GERALD DOWDEY 
NORMAN H. BARTOW 


By: 
Counsel to Plaintiff 
1331 - G - Street, N.W., 
Washington 5, D. C. 
Me. 8-2495 
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[ Filed January 13, 1961 - Presented to court October 27, 1960 with de- 
fendants' Exhibits 1-11 following, which constitutes all evidence submitted 
to the Trial Court] 


STIPULATION 

It is stipulated by and between counsel for the respective parties 
hereto as follows: 

April 5, 1957 an account, Series 134-1553, was opened at Perpetual 
Building Association with a check of a fire insurance company dated April 
26, 1955 in the amount of $9,713.41, payable to the joint order of "Leo G. 
Sheridan and Perpetual Building Association." The account was titled 
"Leo G. Sheridan and Perpetual Building Association as interest may ap- 
pear." From time to time, Leo G. Sheridan was permitted to make 
withdrawals from said account as follows: 

6/26/57 $ 2,000.00 
7/19/57 1,500.00 
9/25/57 1,000.00 
10/28/57 500.00 
1/ 8/58 300.00 
3/13/58 225.00 
and that on June 19, 1958, the balance remaining in said account, namely 
$4,427.26, was taken from said account by Perpetual Building Association 


and applied to the reduction of the first trust loan on premises 1743 18th 
Street, N. W. 


* * 
Dated: October 25, 1960 


Defendants’ Exhibit No. 1 
DEED OF TRUST 


WHEREAS, LEO G, SHERIDAN 
as a member of the PERPETUAL BUILDING ASSOCIATION of the Dis- 
trict of Columbia, has applied for and received from the Treasurer of 
said Association, hereinafter called the Treasurer, the sum of 
THIRTEEN THOUSAND FIVE HUNDRED AND NO/100 Dollars ($13, 500.00) 
as a loan, and may receive additional amounts from said Treasurer, all 


as now or hereafter shown by the books, papers and accounts of said 
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Association, and the incent of this Deed of Trust is to assure the repay - 


ment of said loan and all such additional amounts, 

NOW THEREFORE, said LEOG. SHERIDAN, unmarried, 
hereinafter called the grantor, does hereby grant unto JUNIOR F. 
CROWELL and SAMUEL SCRIVENER, JR., as Trustees of said Associa- 


tion, the lot, piece or parcel of land, with the improvements, buildings 
and fixtures thereon erected, situated in the District of Columbia 
described as follows: 

* * * * 

IN TRUST to permit the said grantor to occupy and enjoy said 
realty until default be made in the repayment of said loan and addiiional 
amounts in the manner prescribed in this Deed of Trust and, upon such 
default and by request of the Board of Directors of said Association, to 
sell said realty or any part thereof at public auction, in such manner, 
at such time and place, upon such terms and conditions, and upon such 
public notice as the said Trustees, or their survivor or survivors, may 
deem best for the interests of all concerned and as may be required by 
the Constitution and By-laws of said Association and, upon full compliance 
with the terms and conditions of sale, to convey said realty, or the part 
thereof which is sold, to the purchaser in fee simple and without liability 
of the purchaser to see to the application of purchase money, and from 
the proceeds of sale to pay the expenses thereof (including an auctioneer's 
fee and a commission of five per centum to the Trustees), the expense, if 
any, of correcting any irregularity which may appear in the title, the 
whole amount due to the Treasurer and then any surplus to said grantor 
or his heirs or assigns 

IT IS HEREBY COVENANTED: (1) that the said loan, and any 
additional amounts which may hereafter be loaned or advanced, shall be 
repaid and interest thereon duly paid in the manner required at any time 
or from time to time, by the Constitution of said Association and the 
By-laws, rules and regulations made thereunder, (2) that any and all 
taxes and assessments, general or special, now or hereafter assessed 
against said realty shall be paid when due, (3) that no building or 
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improvement forming part of said realty shall be re-modeled, moved or 


demolished, nor shall any fixture forming part of said realty be removed, 
without the consent of the Treasurer, (4) that all buildings, improvements 
and fixtures forming part of said realty shall be kept in substantially the 
same condition as that which they had at the date of this Deed of Trust 
and in conformity to any and all laws, ordinances and regulations appli- 
cable thereto, and that in order to insure compliance with this provision 
the Treasurer, or one or more persons designated by him, may at any 
time enter and inspect said realty or any part thereof, and the Treasurer 
may require said grantor to make any repairs, improvements or changes 
necessary to maintain said realty in the aforesaid described condition or 
in conformity to said laws, ordinances and regulations, (5) that the im- 
provements forming part of said realty shall be insured to the satisfac- 
tion of the Treasurer, who shall have the right to designate the insuror 
and to apply the proceeds of such insurance, including any premium rebate, 
to any deficiency in repayment to the Treasurer of any loan, additional 
amount or advance secured by this Deed of Trust, (6) that the premiums 
or other charges necessary to maintain such insurance in force shall be 
paid when due, (7) that the title to said realty and the record of said title 
shall be kept free of litigation, infirmity and lien, (8) that in the event of 
foreclosure sale under this Deed of Trust, possession of said realty, or 
that part thereof which is sold, shall be surrendered to the Trustees at 
the end of five days’ written notice to the party then in possession, (9) 
that no assignment of the rents or profits of said realty will be made 
without the written consent of the Treasurer, (10) that any and all dis- 
bursements made by the Treasurer because of the failure of the grantor 
to make any payment or do any act required to be made or done, with 
interest thereon at six percent (6%) per annum, shall be demandable at 
any time by the Treasurer and, until repaid to the Treasurer, shall be 
deemed to be secured by this Deed of Trust, and (11) that if there shall 
be any default in the performance of any of the foregoing covenants the 
Treasurer shall have the right and power to do any one or more of the 


following: (a) do any act or make any disbursement, in his name or the 
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name of the grantor, which he may deem necessary or proper to protect 
the lien of this Deed of Trust, (b) declare the whole unpaid balance of 
said loan and said additional amounts due and payable at once, (c) re- 
ceive the rents and profits of said realty until such default is corrected. 

It is further covenanted and agreed that the Treasurer or any 
subsequent holder of the promissory note or notes secured by this 
Deed of Trust shall have the right and power to substitute one or more 
Trustees for each of the Trustees named in this Deed of Trust or for 
any Trustees who shall have been substituted for the Trustees named 
in this Deed of Trust. Such substitution shall be made by an instrument 
in writing duly executed, acknowledged and recorded among the Land 
Records of the District of Columbia. When such instrument is recorded 
ali of the estate, rights, powers and duties of the superseded Trustees 
shall terminate and shall be vested in the Trustees named in such instru- 
ment, who shall thereupon and thereafter have the same estate, rights, 
powers and duties as the superseded Trustees had under this Deed of 
Trust. 

All of the terms, provisions, conditions, warranties and covenants 
set forth in this Deed of Trust shall be binding on the grantor, his heirs 


and assigns. 


* 


Defendant's Exhibit No. 2 


[ NOTE OF LEO G. SHERIDAN 
TO PERPETUAL REFERRED 
TO IN DEED OF TRUST] 
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DEFENDANT'S EXHIBIT NO; 2 


Series No. 135 Shares 
MEMBERS NOTE FOR REPAYMENT OF LOAN 
Secured by Deed of Trust on Lot—— 121 Square 153 —_— 


$13,500.00 December 2nd, 1952 
ns (place). 
For value received, I promise to pay to the order of the Treasurer of 


the PERPETUAL BUILDING ASSOCIATION of the District of Columbia, at 
the office of said Association, the sum of 
THIRTEEN THOUSAND FIVE HUNDRED AND NO/100 —————. Dollars 


with interest and other lawful charges thereon, in monthly payments, and 
in all respects as provided by or under the Constitution and By-Laws of 
said Association. : 

/s/ Leo G. Sheridan 


Mailing Address 
1900 R St. N.W. 
Washington, D.C. 


1743 - 18th St. N.W. 


ENDORSEMENT TO EXHIBIT NO. 2 


FOR ALL PAYMENTS 
CREDITED ACCOUNT OF THIS NOTE 
SEE LOAN LEDGER CARD 


12/3/52 


This loan approved by the Executive Committee. 
Repayment of $7.50 per $1,000.00 on the unpaid balance | 
of $13,500.00. 


/s/ E.C. Baltz 
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Defendant's Exhibit No. 3 


SUMMARY OF MORTGAGE LOAN ACCOUNT 


December 3, 1952 balance 


Kept substantially current 

through December 14, 1955 
when assumed by Schnitzer, 
balance December 15, 1955 


The next payment was four 
months later on April 4, 1956 
leaving a balance of 


Irregular payments continued. 
January 7, 1957 a payment 
check was returned, but made 
good January 21, 1957, leaving 
a balance of 


The next payment was three 
months later on April 24, 1957 
which left a balance of 


The next and last payment was 
made August 19, 1957, and left 
a balance of 


The balance January 1, 1958 


was 


May 2, 1958 shows two appraisal 
fees of $25.00 each charged to 
the account leaving a balance of 


June 19, 1958 a credit of 


$4,427.26 was entered leaving 
a balance of 


June 24, 1958 a credit of $390.00 
was entered leaving a balance of 


September 2, 1958 the account 
closed by a credit of 


$ 13,500.00 


$ 11,967.17 


$ 11,965.39 


$ 11,703.59 


$ 11,350.51 


$ 10,927.13 


$ 11,706.15 


$ 12,285.11 


$ 7,909.04 
$ 7,550.37 


$ 7,581.83 


* 


Defendant's Exhibit No. 4 


Series No. 1 

Original Maker: 

Transferred to: Shirley L. Schnitzer c/o H. Lloyd Hollander __ 
Mailing Address: 1825 Jefferson St. 

Address of Property: 1743 18th St., NW. ___»_-_+_»_-_____-_--- 
Lot: Square: 153.0 

Recorder's receipt date: gf = 2 eels 


Insurance adjusted as per: 


INS. BC] _ 
TAX [HC] _ 
ADV. [NB] __ 
ARR. [FRW]_ 


WDL. {eal 


* * 


December 14, 1955 _ 


Perpetual Building Association 
Tith & E Streets, N.W. 
Washington, D.C. 
Gentlemen: 
Your joan on the above captioned property has been assume d by 


the new owners, Shirley L. Schnitzer, c/o H. Lloyd Hollander, 1825 


Jefferson St., N.W.; former owner, Leo B. Sheridan. All adjustments 


have been made. They have been notified to make future payments at 
your Association. We have adjusted the existing insurance. 
Enclosed please find our check in the sum of $101.25 representing 
_1 months' payments due to bring your account up to date. 
Very truly yours, 
Realty Title Insurance Company, Inc. 


* * * 
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Defendant's Exhibit No. 5 
Account Sales of PREMISES 1743 EIGHTEENTH STREET, NORTHWEST 


Sold for account of JUNIOR F. CROWELL and SAMUEL SCRIVENER, 


Jr., Trustees 


By THOMAS J. OWEN & SON, 
* * * * 


[ Notice] 
i (Clipped from n Newspaper) 


TERMS OF SALE: ALL CASH. Deposit of $500 required i time of sale. 
Terms of sale to be complied with within thirty days from date of sale, otherwise 
the trustees reserve the right to resell the property at the risk and cost 

of the defaulting purchaser, after five days' advertisement of such re- 

sale in some newspaper published in the District of Columbia, or deposit 
may be forfeited, or without forfeiting deposit, trustees may avail them- 
selves of any legal or equitable rights against defaulting purchaser. 
Further particulars at time of sale.* * * 


January 3, 1958 
Sold to Kenneth S., and Ann M, Du Mond, for $12,050.00 with 
purchasers assuming responsibility of satisfying U.S. Income Tax Lien. 


Defendant's Exhibit No. 6 
JULES FINK 
Attorney at Law * a * 
February 18, 1958 


Mr. Ernest A. Thomas, Treasurer, 
Perpetual Building Association, 
Washington, D. C. IN RE: Lt. Col. Kenneth S. 
DuMond 
PROPERTY: 1743 18th St., N.W. 
LOT: 120, SQUARE:' 153 
Dear Mr. Thomas: 


In accordance with the terms of the foreclosure sale on the above 


property whereby the purchaser was required to obtain release of the 
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income tax lien, an application toward this end was filed with the Internal 
Revenue Service on January 7, 1958. This application for discharge of 
the property from the lien was based upon the fact that the property was 
not in its present condition worth any more than the purchaser at the 
foreclosure sale had bid. This was substantiated by the complete 
reluctance of the people present at the foreclosure sale to enter a bid. 

Nevertheless, the Internal Revenue Service has taken the position 
that the Government has an interest in the above mentioned property 
and has demanded the full payment of this lien in the amount of approx- 
imately $4,045.36 plus interest to date. 

As you are aware, the question of the income tax lien was not 
contained in the newspaper advertisement of sale but was brought up 
at the foreclosure sale. It was my client's understanding from the 
comments made at the time that the lien would be released and all that 
was necessary at the present time was the ministerial task of filing an 
application for the same. 


In light of the present position of the Internal Revenue Service, 


however, it appears that this is not in fact the case. In the light of this 


development, my client feels that he has no legal obligation to comply 
with the terms of the sale and therefore is requesting the return of the 
deposit of $500.00. 
I want to thank you for your past considerations and I trust that 
the request contained herein can be given prompt attention. 
Very truly yours, 
/s/ Jules Fink 


a, 
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Defendant's Exhibit No. 7 


February 26, 1958 


Mr. Jules Fink, Esq. 
Wender Building 
2026 Eye Street, N.W. 
Washington 6, D.C. 


Dear Mr, Fink: 

I have your letter of February 18, 1958, in which you request that 
Lt. Colonel and Mrs, Kenneth S. DuMond be released from their commit- 
ment to purchase the property known as Lot 120 in Square 153, improved 
by premises 1743 - 18th Street, N.W., Washington, D.C., which was sold 
to them at foreclosure on January 3, 1958. Your reason for making this 
request is that the Internal Revenue Service has indicated that it will not 
release the Government's lien on this property for unpaid taxes. 

It is true that the advertisement of foreclosure sale did not refer 
to the federal lien. However, you were at the sale and heard the 
auctioneer state that the purchaser would be required to assume the 
responsibility of satisfying any tax lien, and you purchased the property, 
on behalf of Colonel and Mrs. Dumond, with full knowledge of this condi- 
tion of sale. In fact, it is our belief that the low price for which the 
property was sold reflected the requirement that the tax lien be paid 
by the purchaser. The auctioneer's sheet, which was made in accord- 
ance with standard procedure, to state the terms of sale, contains the 
following: 

"Sold to Kenneth S. DuMond and Ann M. DuMond, 
$12,050.00 with purchasers assuming 
responsibility of satisfying U. S. Income Tax Lien," 

I have discussed this matter with Mr. Samuel Scrivener, Jr., 
Legal counsel to this Association, and it is my view and his that Lt. 
Colonel and Mrs. DuMond are obligated to complete settlement of their 
purchase of this property and, if they do not, their deposit will be 
forfeited and the property readvertised and re-sold. 

Very truly yours, 


/s/ Ernest A. Thomas 
EAT:dmo Treasurer 


Defendant's Exhibit No. 8 
JULES FINK * * * 
Attorney at Law ch 5, 1958 


Mr. Ernest A. Thomas, Treasurer 
Perpetual Building Association 
11th and E Streets, N.W. 
Washington 4, D.C. 


Dear Mr. Thomas: 
Reference is made to your registered letter of February 26, 1958. 
My client, Col. DuMond, has instructed me to advise you that he 
considers his deposit forfeited in accordance with the terms thereof. 
Very truly yours, 
/s/ Jules Fink 
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NOTICE OF LEVY 


eee ee 
To: (Name of person holding property, moneys, etc., belonging to 
taxpayer) 


Junior F. Crowell & Samuel Scrivener, Jr. Trustees for property known 
as 1743 - 18th Street, N.W., Washington, D.C. 1111 E Street, N.W. - 
Washington, D.C. 


Car a ana a eS eee 
You are hereby notified that there is now due, owing, and unpaid from 
Name and Address of Taxpayer 

1823-1825 Jefferson Place, N.W. Co. 

1825 Jefferson Place, N.W. - Washington, D.C. 


to the United States of America the sum of 
Four thousand two hundred seventy-three and - - - - no/100 - 
Dollars $4,273.00 


ee Gee ee 
for Internal Revenue taxes, to wit: 


jor internal neve ee een 


: Date of Unpaid Statutory 
Period and Type of Tax ‘Assessment Account No. Balance Additions Total 


10-20-54 12-31-54 
Corporation - Addl 7>31-57 # 616.00 


1955 - Corp 7-31-57 3, 657.00 


Total Amount Due $ 4,273.00 


* * 


53 [Ex. 9, Cont'd. ] 
[ Internal Revenue Code of 1954] 


SEC. 6321. LIEN FOR TAXES. 

If any person liable to pay any tax neglects or refuses to pay the 
same after demand, the amount (including any interest, additional 
amount, addition to tax, or assessable penalty, together with any costs 
that may accrue in addition thereto) shall be a lien in favor of the 
United States upon all property and rights to property, whether real 
or personal, belonging to such person. 

SEC. 6322. PERIOD OF LIEN. 

Unless another date is specifically fixed by law, the lien imposed 
by section 6321 shall arise at the time the assessment is made and 
shall continue until the liability for the amount so assessed is satisfied 


or becomes unenforceable by reason of lapse of time. 
* * * * 


Defendant's Exhibit No. 10 
Account Sales of PREMISES NUMBER 1743 EIGHTEENTH STREET 


Fn a hana ch a ea 


NORTHWEST 


Sold for account of JUNIOR F. CROWELL and SAMUEL SCRIVENER, 


Jr., Trustees 


By THOMAS J. OWEN & SON, 
* * * * 


July 9, 1958 
Sold '"'As Is" to Helen B. Brent for $ 9,550.00 » 


* * * * 


Defendant's Exhibit No. 11 
[SETTLEMENT SHEET ON SALE TO 
BRENT JULY 9, 1958 MADE THE 
SAME DAY.] 
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(i) 
QUESTIONS PRESENTED 


In the opinion of Appellees, the questions presented are: © 


Where plaintiff sued for an accounting and for judgment for the 
amount shown by the accounting to be due to him, and the District Court 
made an accounting and awarded judgment in favor of plaintiff on the 
accounting, and the amount of the judgment was paid to plaintiff by de- 
fendant and accepted by plaintiff, and plaintiff appealed but did not 
appeal from that part of the Judgment making the award to him, can 


plaintiff question the accounting and award in this Court ? 


Where the Trustees in a deed of trust made to secure the repay- 
ment of a loan sold the property under the power of sale contained in the 
deed of trust, and the high bidder at the sale refused to settle, and the 
Trustees did not sue for specific performance but forfeited the deposit, 
which was one of the alternative courses of action permitted by the pub- 
lished terms of sale, and later re-sold the property, and the second sale 


resulted in a deficiency, is it improper to charge the deficiency against 


the original borrower because the Trustees did not ask specific per- 


formance against the high bidder at the first sale? 


Where a borrower gave real estate security for the repayment of 
a loan, and before repayment the property was damaged by fire and the 
insuror paid for the loss, the insurance fund being held by lender for 
the restoration of the damaged part of the property, and the property 
was partially restored and a proportionate amount of the insurance fund 
was paid by the lender to the borrower, and the property was not com- 
pletely restored, and the loan thereafter became in default, could the 
lender apply the balance of the insurance fund to reduce the unpaid 


balance of the loan without liability to the borrower ? 


QUESTIONS PRESENTED 
COUNTER-STATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT . 


ARGUMENT 


I. Sheridan Cannot Question in this Court the Application 
Of the Insurance Fund or Whether there Was a Deficiency 


Il. The Trustees Acted Properly with Respect to the 
First Sale . : : : : 3 * is 


Il. The Insurance Fund was Properly Applied to Reduce 
The Debt. ; E : : F : Z - , 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,167 


LEO G. SHERIDAN, 


Appellant, 


Vv. 


PERPETUAL BUILDING ASSOCIATION, 
JUNIOR F. CROWELL, Individually and as Trustee, — 
SAMUEL SCRIVENER, JR., Individually and as Trustee, 
Appell e es. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


On December 2, 1952 defendant Perpetual Building Association 
loaned $13,500 to plaintiff Leo G. Sheridan. To secure the repayment 
of this loan Sheridan made and delivered a deed of trust of real estate 
in the District of Columbia, naming defendants Scrivener and Crowell 
as trustees. This deed of trust contained the following covenants: 
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(J.A. 45, item 4) ". .. that ail buildings, improvements 


and fixtures forming part of said realty shall be kept in 
substantially the same condition as that which they had 
at the date of this Deed of Trust" 

He ie ake fe ae ae 2c a 

"and the Treasurer may require said grantor to make any 

repairs, improvements or changes necessary to maintain 
said realty in the aforesaid described condition" 

he he ie ae ae a a a 
(J.A. 45, item 5) "that the improvements forming part 
of said realty shall be insured to the satisfaction of the 
Treasurer, who shall have the right to designate the in- 
suror and to apply the proceeds of such insurance, includ- 
ing any premium rebate, to any deficiency in repayment 
to the Treasurer of any loan, additional amount or advance 
secured by this Deed of Trust," 

eR ee 2 a ok 
(J.A. 45, item 11) "that if there shall be any default in 
the performance of any of the foregoing covenants the 
Treasurer shall have the right and power to do any one or 
more of the following: (a) do any act or make any dis- 
bursement, in his name or the name of the grantor, which 
he may deem necessary or proper to protect the lien of 
this Deed of Trust.” 


Te ee 


In or about April, 1955 the improvements forming part of the real 
property described in the Deed of Trust were partially destroyed by fire. 
The property having been insured against fire loss for the benefit of 
Sheridan and Perpetual, a fire loss payment in the amount of $9,712.41 
was made by the insuror. Thereafter, Sheridan sold the property to 
Schnitzer (Hollander's wife) for a price less than its value when in good 


repair and required the purchaser to repair the fire damage, with the 
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understanding that the difference between the sale price and the value 
of the property in good repair would be made up to Sheridan out of the 
insurance fund, which was held by Perpetual (J.A. 16, par. 10; J A. 20, 
par. 10). Pursuant to this agreement the purchaser partially repaired 
the property and $5,525 of the insurance fund was paid by Perpetual to 
Sheridan. The fire damage was never fully repaired and the balance 
of the insurance fund, to wit: $4,188.41, was retained by Perpetual be- 
cause of the reduction, by fire loss, of the value of the security for the 


repayment of the loan. 


On October 9, 1957 the United States of America recorded a tax 
lien against all property of the then owner of the real estate described 
in the Deed of Trust, The 1823-1825 Jefferson Place, N.W. Company 
(a "front'’ company for Hollander). The amount of the lien was $4,273. 


At some time prior to January 3, 1958 Perpetual notified the 
Trustees that payments on the loan were in default, and requested and 
directed the Trustees to sell the property described in the Deed of 
Trust at public sale in the manner and under the conditions set forth in 
the Deed of Trust, and "subject to U. S. Government tax lien, up to pur- 
chaser to satisfy tax lien." The Trustees thereupon advertised the 
property for sale and on January 3, 1958 sold it at public sale subject 
to the foregoing condition. At the Trustees’ sale Kenneth S. DuMond 
made the high bid of $12,050 and made a deposit of $500. DuMond was 
the owner of $11,000 of recorded second trusts on the property. 


Subsequently the Trustees were advised by Perpetual that DuMond 
had refused to make settlement and had forfeited his deposit of $500 
(J.A. 52). 


On June 19, 1958, the repair of the fire damage being incomplete 


and payments on the loan made to Sheridan being substantially in arrears, 
Perpetual caused the then balance of the insurance fund, to wit: $4,427.26, 
to be applied to the loan account to reduce the unpaid balance of the loan. 
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At some time prior to July 9, 1958 the Trustees were again re- 
quested and directed by Perpetual to sell the property described in the 


Deed of Trust at public sale in the manner and under the conditions set 


forth in the deed oi trust and free of any obligation on the part of the 


purchaser to satisfy the tax lien of the United States Government. The 
Trustees thereafter advertised the property for sale and on July 9, 1958 


sold it at public auction free of the tax lien obligation. At this Trustees' 
sale the property was sold to Helen B. Brent for $9,550. On August 28, 
1958 the Trustees executed and delivered a Trustees’ deed conveying 
the property to Brent. 


After the sale the Trustees held a surplus fund of $1,242.77 (see 
accounting on J.A. 40). 


Sheridan then sued Perpetual and the Trustees (J.A. 4) praying 
only for an accounting oi the insurance fund and judgment for any amount 


showed by the accounting to be due to him (JA. 6). 


Perpetual answered (J.A. 6) the Complaint and, as a Counter- 
Claim (J.A. 11), asked judgment against Sheridan for any deficiency 
which might result from the second Trustees' sale if Sheridan were 


successful in his suit. 


The Trustees answered (J.A. 12) and also filed a Counter-Claim 
For Interpleader (J.A. 14) asking that five additional parties be brought 
into the suit because of their liens against the property. This Counter- 
Claim was later dismissed as to all parties interpleaded except Sheridan 
(J.A. 23). 


No witnesses were produced by either side at trial in the District 
Court. 


After the trial Judge Keech made Findings of Fact (J.A. 35), in- 
cluding an accounting, and Conclusions of Law (J.A. 40) and entered 
Judgment (J.A. 41) in three paragraphs as follows: 
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1. Awarding $1,242.77 to Sheridan on the basis of 
the accounting. 


2. Each party to pay his or its own costs. 
3. The Complaint dismissed "in all other respects a” 


The full amount of the Judgment, $1,242.77, was thereupon paid 
to Sheridan, who,on November 29, 1960, entered a Praecipe (JA. 3) 
that paragraph 1 of the Judgment was “paid and satisfied". 


Sheridan then filed Notice of Appeal (J.A. 42) from only para- 


graphs 2 and 3 of the Judgment. 


SUMMARY OF ARGUMENT 


The Appellant, Sheridan, has no standing in this Court. His Com- 
plaint in the District Court prayed only for an accounting of the insurance 
fund and judgment based on that accounting (J.A. 6). Paragraph 1 of the 
Judgment of the District Court (J.A. 41) gave him such a judgment, 
based on an accounting made by that Court. He accepted this award in 
cash and entered a Praecipe that paragraph 1 of the Judgment was "paid 
and satisfied". This forecloses him from any argument in this Court 
with respect to any matter having to do with the application of the in- 
surance fund, or any question whether he is liable fora MeHeiency result- 
ing from the Trustees' sale, as the question whether there is, or is not, 

a deficiency depends solely on the propriety of the application of the 


insurance fund to reduce the unpaid balance of the loan. 


When the high bidder at the first Trustees' sale refused to go 
through with the sale, the Trustees had three alternatives. They chose 
to forfeit the deposit and re-sell the property. This action was, in fact, 
financially beneficial to Sheridan. In addition, it was proper and legal. 


No improper action by the Trustees has been alleged or proved and 


this question is raised only by innuendo in Sheridan's Brief. | 


6 


The deed of trust made by Sheridan contained covenants giving 
Perpetual the clear right to apply the insurance fund to reduce the un- 
paid balance of the loan. 


Giving the insurance fund, or any part thereof, to Sheridan at this 
time would unjustly enrich Sheridan. 


Perpetual had an equitable lien on the insurance fund in accordance 


with decisions of the United States Supreme Court. 


The cases uniformly hold that Perpetual acted properly and legally 
in applying the insurance fund to reduce the unpaid balance of the loan, 
when the property had not been fully repaired and payments on the loan 


were grossly in arrears. 


ARGUMENT 


I. 


SHERIDAN CANNOT QUESTION IN THIS COURT THE APPLICATION 
OF THE INSURANCE a WHETHER THERE WAS.A DEFICIENCY 
UN 


Sheridan sued for an accounting of the insurance fund and a judg- 


ment for any amount shown by the accounting to be due to him (JA. 6). 
The District Court made an accounting in two ways (J.A. 40). Both 
accountings showed that the Trustees' fund of $1,242.77 should be paid 
to Sheridan. This was done pursuant to the Judgment of the District 


Court, whereupon Sheridan entered a "paid and satisfied" Praecipe 
(J.A. 3). 


In the first accounting the District Court assumed that Perpetual 
rightfully applied the insurance fund to reduce the unpaid balance of the 
loan. Under this accounting Sheridan was held entitled to receive the 
surplus fund of $1,242.77 remaining after the second Trustees’ sale, all 
other liens having been eliminated. In the second accounting the District 
Court assumed that Perpetual had wrongfully applied the balance of the 
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insurance fund to reduce the unpaid balance of the loan. Under this 
accounting the second sale resulted in a deficit "for which Perpetual is 
entitled to judgment" (J.A. 40), thereby making a net award of $1,242.77 
to Sheridan. | 


Paragraph 1 of the Judgment of the District Court (JA. 41) 
adopted the first accounting and awarded Sheridan the surplus of 
$1,242.77 remaining after the second sale. This Judgment rejected the 
second accounting and, in effect, held that Perpetual acted rightfully in 


applying the insurance fund to reduce the unpaid balance of the loan. 


Sheridan accepted $1,242.77, entered a Praecipe (J.A. 3) that 
paragraph 1 of the Judgment was "paid and satisfied" and did not (as he 
could not) include paragraph 1 in his Notice of Appeal. 


The gravamen of the appeal seems to be that Sheridan asks this 
Court to approve Judge Keech's second accounting (J.A. 40, par. 14) 
under which there was a deficiency and, at the same time, to hold that 
this deficiency should not be charged to him because the Trustees did 


not ask specific performance against the high bidder at the first sale. 


It may be pointed out here that in the Findings of Fact (J.A. 40) 
and Conclusions of Law (J.A. 40) and in paragraph 1 of the Judgment of 
the District Court (J.A. 41) Sheridan was given the only thing which he 
prayed for in his Complaint, namely an accounting and a judgment for 
the amount shown by the accounting to be due to him. Sheridan did not 
include paragraph 1 of the Judgment in his Notice of Appeal and he 

therefore has no standing in this Court to question the accounting made 
by the District Court or the Judgment of that Court on the accounting. 

He accepted, in cash, the amount awarded to him in paragraph 1 of the 
Judgment of the District Court and he cannot now question that Judgment, 
having failed to include this paragraph in his Notice of Appeal as, indeed, 


he could not have done after accepting the award. 


Sheridan is in this Court questioning only paragraphs 2. and 3 of 


the Judgment. Paragraph 2 requires each party to pay its costs. This 
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matter is not touched on in Sheridan's Brief. Paragraph 3 of the Judg- 


ment dismisses the Complaint "in all other respects". In view of para- 
graph 1 of the Judgment, paragraph 3 thereof can mean only a dismissal 
of everything in the Complaint other than the prayer for accounting and 
judgment on the accounting. Sheridan's Brief does not advert to para- 
graph 3 of the Judgment. 


In view of the foregoing, it is believed that Sheridan is without 
standing to question the accounting made by the District Court and the 
judgment thereon. He has accepted that accounting and judgment by 
accepting in cash the award made to him in paragraph 1, and by failing 
to include paragraph 1 of the Judgment in his Notice of Appeal. 


I. 


THE TRUSTEES ACTED PROPERLY WITH RESPECT TO THE FIRST SALE 


The moot question erroneously presented by Sheridan's Brief is 
whether a deficiency after the second Trustees' sale should be charged 
against him because the Trustees did not ask specific performance of 
the high bidder atthe first sale. Even a decision of this question favor- 
able to Sheridan would not result in granting the prayers of Sheridan's 
Complaint, which were for an accounting of the insurance fund and a 
judgment based on the accounting. 


In general there is, of course, no question that any deficiency after 
a Trustees’ sale of property is chargeable against the borrower. Elliott 
vy. Sackett, 108 U.S. 132; Shepherd v. May, 115 U.S. 505, this regardless 
of the fact that the borrower deeded the property to another before the 
Trustees’ sale. Keller v. Ashford, 133 U.S. 610. 


Sheridan's only contention is that, because the Trustees did not ask 
specific performance against the higher bidder at the first sale, the 
deficiency resulting from the second sale should not be charged against 
him. 
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The published terms of the first Trustees' sale (J.A. 49) gave the 
Trustees three alternative courses of action if the high bidder did not 
make settlement within thirty days after the date of sale. These alter- 


natives were as follows: 


(a) '. ..to re-sell the property at the risk and cost of the de- 


faulting purchaser, after five days advertisement of such resale in some 


newspaper published in the District of Columbia," or 
(b) "deposit may be forfeited," or 


(c) "without forfeiting deposit, Trustees may avail themselves of 


any legal or equitable rights against defaulting purchaser." 


DuMond, the high bidder at the first sale, having expressly stated 
by his attorney (J.A. 52) that he would forfeit his deposit of $500, the 
Trustees could have proceeded in accordance with any one of the three 
courses of action set forth above. They elected to follow the second 
course and they forfeited DuMond's deposit. Later they re-sold the 
property. 


Sheridan's entire position on this matter is stated on page 11 of his 


Brief, as follows: 


"it (forfeiture of the deposit and re-sale) could not have been 
justified unless it was clearly to the advantage of the cestui 
que trust or the trust estate, which it clearly was not." 


Sheridan is wrong as to both the facts and the law. The Trustees 
acted to the advantage of Sheridan and the trust estate and they acted in 


a proper and legal manner. 


There were many liens against the property which the Trustees 
would have had to pay or have removed before making available to Sheri- 
dan any surplus remaining after the second sale. There was a Federal 
lien of $4,273 against the property. Franklin T. Garrett (J.A. 15) had an 
imperfect, but possibly perfectable, recorded lien which the Trustees 
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would have had to pay or have removed by litigation. DuMond is a 


resident of Blue Ridge Summit, Pennsylvania (JA. 16) and was repre- 


sented by able and vigorous counsel who had notified Perpetual that the 
deposit wouid be forfeited. The Trustees could therefore assume that 
DuMond was well and completely advised and would resist specific 
performance. If specific performance had been sought the Trustees 
couid anticipate protracted and expensive litigation, the cost of which 
would have been added to the unpaid balance of the loan (J.A. 45). 


In the second place, the terms of the second sale were more favor- 
able to Sheridan than those of the first sale. One of the terms of the 
first sale was that the purchaser would be responsible for the Federal 
tax lien (B. 4, J.A. 49). One of the terms of the second sale (B. 6, JA. 
39) was that the purchaser would take free of any obligation to satisfy 
the tax lien. In other words, the effect of the conditions with respect to 
the lien, as imposed on the two sales, would be to drive down the bidding 
at the first sale and increase the bidding at the second. The Trustees, 
at the second sale, took it upon themselves to satisfy the tax lien, there- 


by hoping to attract more people to the sale and encourage higher bidding. 


These actions of the Trustees, in refraining from expensive litiga- 
tion against DuMond, in avoiding the payment or litigation of junior liens, 
and in improving the terms of sale, negate any possible contention by 
Sheridan that the Trustees were not acting in good faith and impartially 
or for the benefit of all of those to whom they owed a duty. 


There was nothing unusual or surprising in those terms of the 
first sale which gave the Trustees alternate courses of action in the 
event the high bidder did not go through with the sale. Similar alterna- 
tives are written into almost every contract for the sale of real estate, 
giving the seller the same rights, namely, to re-sell, or to forfeit the 
deposit, or to proceed for specific performance. In the case of either a 
trustee's sale or a contract to sell real property, the trustee or the 


seller may proceed along any alternative course stated in the instrument 
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without liability to anybody, always in the absence of fraud. There has, 


of course, been no fraud or collusion alleged or proved in this case and, 
in fact, Judge Keech held (J.A. 41) that "the Trustees acted in good faith 
toward all parties and their actions were in accordance with the require- 
ments of their trust." This point is approached in Sheridan's brief by 
indirection and innuendo, such as the phrase (B. 12) "a complete lack of 
impartiality by the trustees." 


It is desired to state here the resentment felt by all defendants 
with respect to the innuendoes of improper action contained in Sheridan's 
Brief (B. 12). If Sheridan or his counsel know of any improper action by 
the Trustees or the officials of Perpetual they should be directly alleged 
and proved. Sheridan, in his Complaint, did not ask that the sale be set 
aside because of actions by the Trustees. He only asked an accounting of 


the insurance fund, a matter with which the Trustees had nothing to do. 


Sheridan and his counsel, like others, apparently hope that, by in- 
cluding in their Brief some intimations of immorality, rather’ than direct 
allegation and proof of fraud or misconduct, this or some other Court 
will rescue their case. Alpar v. Perpetual Building Association, etal., 
104 App. D.C. 341, 262 F.2d 230 (cert. den. 360 US. 934, 79 S.Ct. 1458) 
started it, the Admiral Company v. Thomas, et al. decision, 106 App. 


D.C. 266, 271 F.2d 849, gave the gambit encouragement, and this case 
hopes to profit by it. 


In the case of Sheffield v. Paul T. Stone, Inc., 68 App. D.C. 378, 

98 F.2d 250, the contract sued upon gave alternatives to the seller in the 
event of a default by the purchaser. First, the deposit could be forfeited 
and the purchaser relieved of further liability or, secondly, the seller, 
without forfeiting the deposit, could avail itself of any legal or equitable 
rights which the seller might have under the contract. The Court stated 
that the term "forfeit" meant to keep the deposit as liquidated damages 
and call the contract at an end. A case more nearly in point was decided 


by the Supreme Court of Missouri in Stone et al. v. Stone et al., 176 
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$.W.(2) 464. In that case there was a sale of realty under a deed of trust 
and the highest bidder refused to pay the amount of his bid. The trustee 
elected to have a second sale. The Court held: 


"The trustee did not elect to hold plaintiff to the per- 
formance of the terms of his bid, but elected to re-sell the 
property. Thereupon, the trustee had the alternatives of 
declaring a sale to the next highest bidder, promptly re- 
selling, or re-advertising the sale for another day. (citing 
cases) Since there was no other bidder at the first sale, the 
trustee, having elected to re-sell, had the alternatives of 
promptly proceeding with the sale, or to re-advertise. The 
trustee, acting for both the grantor and beneficiary of the 
deed of trust, in making the sale had the duty to act in good 
faith as an indifferent person, and to adopt all reasonable 
methods of proceeding in order to render the sale most 
beneficial to the debtor. (citing cases) But he was not 
called upon to pursue a course which would compel him to 
re-advertise the property. (citing cases) Had he suffered 
the bidders to disperse without proclaiming the time he 
would re-sell, it would have been his duty to re-advertise." 
(citing cases) 


In the present case the election was made by the Trustees some 
time after the first sale and it was necessary for them to re-advertise 


the property for sale, an election to forfeit the deposit, as set forth in 


the terms of sale (J.A. 49) having been made. It was held in Barnard v. 


Duncan, 38 Mo. 170, that a second sale may properly be held, provided 
it is re-advertised. The Trustees, after default by DuMond, properly 
forfeited his deposit and re-advertised the property for sale. 


Ii. 


THE INSURANCE FUND WAS PROPERLY APPLIED TO REDUCE THE DEBT 


The Trustees, of course, had nothing to do with Perpetual's appli- 


cation of the insurance fund to reduce the unpaid balance of the loan. 


As set forth above, it is Perpetual's position and contention that 


the question of the application of the insurance fund to reduce the unpaid 
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balance of the loan is not properly before this Court in any way. 
Sheridan's Complaint asked for an accounting of the insurance fund and 
a judgment based on that accounting. Paragraph 1 of the Judgment of 
the District-Court awarded a money judgment to Sheridan based on an 
accounting made by the Court. Sheridan accepted this award, in cash, 
and entered a Praecipe (J.A. 3) that paragraph 1 of the Judgment was 
"paid and satisfied". His notice of appeal did not include paragraph 1 
of the Judgment of the District Court. . 


Nevertheless, and without conceding in any way that the question 
is before this Court, Perpetual will present here its argument with 
respect to the application of the insurance fund to reduce the unpaid 


balance of the loan. 


In the deed of trust which he made and delivered to secure the re- 
payment of the loan made to him by Perpetual, Sheridan made covenants 
which gave Perpetual the full and complete right to use the insurance 
fund to reduce the unpaid balance of the loan. Where a similar question 
has been presented to the Courts it has been held uniformly that what 
Perpetual did in this respect was entirely right and proper. 


It should be remembered here that Perpetual had only a piece of 
real estate as security for the repayment of its loan. The value of 
this real estate was materially reduced by fire damage after the loan 
was made. The insurance company delivered to Perpetual its check in 
the amount of the fire loss and Perpetual held this check as partial 
security for the repayment of the loan. Sheridan admits (J A. 29) that 
Perpetual retained a "security interest" in the insurance fund. 
Perpetual released this fund to Sheridan, from time to time, as the 
repair work progressed. The property was only half repaired at the 


time of the second Trustees' sale. 


The deed of trust made and delivered by Sheridan to secure re- 


payment of the loan contained a covenant by Sheridan (J.A. 45, item 4) 
that he would keep the property in substantially the same condition as 
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it had at the date of the deed of trust, and the further covenant (J.A. 45) 


that Perpetual could do any act or make any disbursement necessary to 
protect the lien of the deed of trust. Perpetual was only acting in ac- 
cordance with these covenants when it did the following things. 


First, the property being damaged by fire and thereby reduced in 
value, Perpetual held the fund as partial security for the repayment of 
the loan. Second, it disbursed the fund from time to time to Sheridan 
(J.A. 43) as the repair work progressed. Third, the repair work having 
stopped and payments on the loan being in default, it applied the balance 
of the insurance fund to reduce the unpaid balance of the loan. In taking 
these steps Perpetual was only protecting the security for its loan and 
the value of that security. It was only acting in accordance with the 
covenants made by Sheridan in the deed of trust. 


Sheridan made another covenant in the deed of trust (J.A. 45) which 
was that the property would be insured and that the proceeds of the in- 
surance could be applied by Perpetual to any deficiency in repayment of 
the loan. 


When Perpetual used the insurance fund to reduce the unpaid balance 
of the loan the property had been seriously damaged by fire, Sheridan had 
not repaired the property despite his covenant to do so, and his grantee 
(Schnitzer - Hollander - 1823-1825 Jefferson Place Co.) had not repaired it. 
Perpetual therefore did not have the agreed security for its loan except 
in the combination of the reduced value of the property and the balance of 
the insurance fund. In addition, the payments on the loan were seriously 
in arrears. In this situation, with everyone but Perpetual having defaulted 
in his or its obligations, Perpetual showed a proper interest in protecting 
its shareholders' money by protecting the security for the repayment of 
this delinquent loan. It acted in full accord with the rights given it by 
Sheridan in his deed of trust. Sheridan, Schnitzer, Hollander and The 
1823-1825 Jefferson Place Company, all of whom defaulted in repayment 
of the loan and not one of whom observed his or its obligation to maintain 


15 


the property in repair, should not now be heard to complain of Perpetual's 


action in applying the insurance fund to reduce the loan. 


Least of all should Sheridan complain. In the first place, he re- 
ceived $13,500 of Perpetual's money, which enabled him to buy the real 
estate described in the deed of trust. In the next three years he paid 
Perpetual $1,533 (J.A. 47) including interest. He thereupon sold the 
property to Schnitzer (Hollander) and nobody knows what, if anything, he 
received in cash from that sale. While the property was being repaired 
he received $5,525 (J.A. 43) from Perpetual out of the insurance fund. He 
next received $1,242.77 from the Trustees as surplus remaining after the 
second sale. Remember, his total payment to Perpetual was $1,533. If 
there are any equities in this case, they certainly are not Sheridan's. If 
Perpetual has to pay him anything as the result of this suit, it will merely 
be taken out of the pockets of Perpetual's shareholders to unjustly enrich 
Sheridan. Why, in the name of law or equity, Sheridan should be further 


enriched in this whole transaction completely escapes understanding. 


With respect to the legal aspect of Perpetual's application of the 
insurance fund to reduce the unpaid balance of the loan, Sheridan's Brief 
admits that this, in itself, was perfectly lawful and proper. The first 
three paragraphs of the Argument in that Brief (B. 9) amount to an agree- 
ment and admission by Sheridan that this action was lawful and proper. 

In fact, Sheridan cites Eastern Trust and Banking Company v. American 
Ice Company, 14 App. D.C. 304, 334, to support his view that Perpetual 
had "an equitable lien" on the insurance fund. In this case this Court hel?: 


"In the case of Wheeler v. Insurance Co., 101 U.S. 439, 
it was held by the Supreme Court to be a well settled prin- 
ciple, by many decisions in this country, that if the mort- 
gagor is bound by covenant or otherwise to insure the 
mortgaged premises, for the better security of the mort- 
gagee, the latter will have an equitable lien upon the money 
due on a policy taken by the mortgagor to the extent of ‘the 
mortgagee's interest in the property destroyed; and the 
court cites with approval, and in support of the proposition 
stated, the case of Thomas’ Admr. v. Von Kapff's Exr., 

6 Gill & John. 372." 
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In Savings Building and Loan Association v. Seaman- Packard 
Lumber Co., et al., 170 Okla. 331, 40 P.2d 66, the Supreme Court of 
Oklahoma held that where a fire insurance policy is taken out by the 
mortgagor for the mortgagee’s benefit, or the policy is made payable 
to mortgagor and mortgagee "as interest may appear," the mortgagee 
is entitled to the proceeds of the policy to the extent of the mortgage 
debt, and should hold the surplus, if any, for the mortgagor's benefit. 


Further, in Meltzer v. Blumberg et al., 231 N.Y.S. 513, the Supreme 


Court of New York held that insurance moneys received by a mort- 
gagee under a policy procured for the mortgagee's benefit by the 
mortgagor must be applied in payment of the mortgage debt, if due, 
unless the mortgagor and mortgagee agree otherwise. The agreement 
in the present case was that Perpetual could use the insurance fund to 
reduce the mortgage debt (JA. 45). 


Sheridan's Brief agrees with Perpetual's position that it was 
perfectly legal and proper for the insurance fund to be applied by 
Perpetual to reduce the mortgage debt, and no further argument of 
this question is deemed necessary. 


CONCLUSION 


It is respectfully submitted, therefore, that Sheridan has no 
standing to ask this Court to decide any question with respect to the 
application of the insurance fund to reduce the unpaid balance of the 
loan, or to ask this Court to decide any question having to do with the 
allocation of any deficiency resulting from the second Trustee's sale. 
It is further submitted that the actions of Perpetual and the Trustees 
were lawful and proper in all respects. 


The Judgment of the Court below should therefore be affirmed. 
SAMUEL SCRIVENER, JR. 
DAVID S. SCRIVENER 


1518 K Street, N. W. 
Washington 5, D. C. 
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FOR THE DISTRICT OF COLUMBIA 


ANSWER OF APPELLEE PERPETUAL BUILDING ASSOCIATION 
TO THE PETITION FOR REHEARING AND THE PETITION FOR 
HEARING IN BANC 


The Petitions should be denied for the following reasons: 
I 
THE PETITIONS ARE NOT MADE IN GOOD FAITH 


. The sole ground advanced in support of the Petitions is that the 
appellee trustees are officers of, or closely associated with, appellee 


Perpetual Building Association, the lender. 
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The Petitions conclude with the certificate of Norman H,. Bartow, 
as counsel for appellant, that the Petitions are presented in good faith. 


Norman H. Bartow is himself a trustee in deeds of trust securing 
the repayment of loans made either by his own real estate firm or by 


his wife. 


On February 28, 1955, S. R. Greenberg made a loan of $4,150 to 
Leo G. Sheridan (the appellant here) and, to secure repayment, Sheridan 


gave a deed of trust of real estate in the District of Columbia, which 
deed of trust is recorded in Liber No. 10376, Folio 15, in the Land 
Records of the District of Columbia. The deed of trust names Norman 

H. Bartow and David H. Bartow as trustees. The lender, S.R. Greenberg, 
is the wife of Norman H. Bartow. David H. Bartow is the father of Nor- 
man H, Bartow. 


On July 6, 1955 Leo G. Sheridan made a deed of trust to secure 
the repayment of a loan made to him by Bartow Realty Co., Inc. of 
which Norman H. Bartow, counsel here, is an officer. Norman H. Bartow 
and his father, David H. Bartow, are named as trustees in the deed of 
trust. This deed of trust is recorded in Liber No. 10489, Folio 589, in 
the Land Records of the District of Columbia. 


On two occasions Norman H. Bartow and his wife, Shirley G. 
Bartow, have borrowed money from Perpetual Building Association and, 
in each case, they have given a deed of trust to secure repayment of the 
loan, In each of these two deeds of trust Samuel Scrivener, Jr. and 
Junior F. Crowell, the appellee trustees here, are named as trustees. 
Mr. Bartow has never complained that Scrivener and Crowell are so 
named. Apparently, when Mr. Bartow wishes to lend or borrow money 
he is not so concerned with the public interest as he seems to be in his 
Petitions. 


In view of the foregoing, it can hardly be said that the sole argu- 
ment supporting the Petitions is made in good faith. 
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THE POSITION OF THE TRUSTEES 
IS SANCTIONED BY THE COURTS 
Both the United States Supreme Court and this Court have held 
that it is proper for officers or employees or associates of a lending 
institution to act as trustees under deeds of trust securing the repay- 
ment of loans made by the lending institution. | 


In Clark v. The Trust Company, 100 U.S. 152, the Supreme Court 


said: 


"Touching this objection, it is sufficient to say that 
the deed was not made to Eaton in his capacity as an of- 
ficer of the company, nor did he act in that capacity when 
exerting the authority conferred upon him. The fact that 
he held official relations to that company did not incapaci- 
tate him from accepting the trust set out in the deed of 
June 22, 1870, or discharging the duties thereby imposed. 
It is true that his relations to the company would make it 
the duty of the court to scrutinize very closely all that he 
did in the execution of the trust;" 


In The Admiral Company, Incorporated v. Ernest A. Thomas, et al., 
106 App. D.C. 266, 271 F. 2d 849, this court said: 


"We have held that the mere fact that a trustee is 
an officer of the corporate note holder is not sufficient 
to avoid a sale made by the trustee.” 


sou 
THE PRACTICE COMPLAINED OF IS A GOOD PRACTICE 


Perpetual Building Association has more than twenty-four thousand 
(24,000) loans on its books at this time. Each is secured by a deed of 
trust, anda multitude of problems arise, such as delinquencies, trustees’ 
sales, the preparation and execution of releases, appearance in and defense 
of condemnation suits, the defense of suits such as this one, and the like. 

It is necessary that the trustees be always available and that they be in- 
expensive, the latter being of particular importance to the borrower. If 
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there were a corporate trustee, or individual trustees not available 
immediately to or connected in any way with Perpetual the fees, costs 
and expenses of the trustees would be high and would have to be borne 
by the borrower. 


If each of twenty-four thousand borrowers appointed his own 
trustees there would be absolute and final chaos. The trustees must 
be immediately available for all of the activities and purposes set forth 
above. If each one of twenty-four thousand, or more, trustees had to be 
located and contacted and paid every time one of these services had to 
be performed the whole system would break down. In addition, all of the 
costs and fees and charges of these trustees, and their counsel, would 
have to be borne by the borrower. Is this the result that Mr. Bartow 
seeks ? 


As it is now, two responsible men act as trustees, Although various 
people have complained in our courts about the status of these trustees, 
not one has ever produced one piece of evidence of improper activity on 
the part of these trustees, and they will not be able to produce such 


evidence. 


It is respectfully submitted that the time has come for this Court 
to re-affirm for the District of Columbia the decision of the United States 


Supreme Court in Clark v. Trust Company, supra, that the official relations 


of a trustee to the lender does not "incapacitate him from accepting the 
trust or discharging the duties thereby imposed."" The time has come 
for our courts to impose penalties on plaintiffs and their counsel who 
make allegations of wrongdoing against honorable men and then do not 
support them. 


IV 


THE PETITION PRESENTS NO NEW 
QUESTION OF LAW OR FACT 
The original appeal taken to this Court was from items (2) and 

(3) of the judgment of the District Court and only the matters concerned 
with these two items were before the Court. These two items directed 
each party to pay their respective costs, and dismissed the complaint 
in all other respects. The subject matter of the Petitions now before 
the Court have nothing to do with the only matters properly before the 


Court and covered by these items. 


CONCLUSION 


This appellee does not seek to avoid argument before this Court 


with respect to the practice complained of in the Petitions. This appellee 
believes that it is a positively good and beneficial practice and is pre- 
pared to argue to that effect before any court. The practice has been 
sanctioned by the United States Supreme Court and this Court and it 
should be continued. 


The Petitions should be denied. 


Respectfully submitted, 


DAVID S. SCRIVENER 


1518 K Street, N.W. 
Washington 5, D. C. 


Counsel for Appellee, 
Perpetual Building Association 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,167 


LEO G. SHERIDAN, 


Appellant, 
v. 


PERPETUAL BUILDING ASSOCIATION, 


JUNIOR F. CROWELL, 
individually and as trustee, 


SAMUEL SCRIVENER, JR.., 
individually and as trustee, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 
PETITION FOR HEARING IN BANC 


Appellant Leo G. Sheridan moves the court under Rule 26 to grant 
a rehearing in this cause, and also, pursuant to 28 USC 46, to grant a 
hearing in banc upon the following grounds: (1) The legal issue in this 
case involves a practice of long standing public concern in the District 
of Columbia; (2) while past opinions of this court are united in their 


criticism of such practice, they are divided in their rulings on how it 
should be dealt with; and (3) the present ruling is more lenient on the 
practice it criticizes than any previous ruling of this court and will operate 
to encourage the practice it condemns. Therefore the reexamination of 
this subject suggested in the concurrence in Admiral Company v. Thomas, 
106 U.S. App. D.C. 266, 268 is in order. In further support of such motions, 
appellant shows the court as follows: 
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July 6, 1961, p. D-6 


Court Criticizes 
Selection of 
D. C. Trustees 


The United States Court of 
Appeals today criticized the 
practice of having directors.| 
officers and employes of build- 
ing and Joan associations and 
other lending institutions act 
as trustee under deeds of trust 
to secure their loans. 

The practice is prevaient in 
the District of Columbia and 
“is subjert to suspicion and 
criticism. and in the interest 
of fairness should be discon- 
tinued.” the coure declared in 
a per curiam Gecision involving 
the suit of a borrower against 
Perpetual Bujiding Association 
et al for an accounting of fire’ 
i ie, » te Aa A 
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|New Hearing Set _ 
In Property Sale| 


|Ballard’s Dual Capacity: 
| Created “Infirmity,” 
j Court 8. : 


The District Court of Appeals yes- 
terday sent back to the District Su-, 
preme Court for s new bearing the' 
|case of Georgia M. Spru‘l) against 
, Willtam T. Ballard and Abram R. Ser- . 
Yen, to set asics the sale of a piece of . 


Thia relationship created an in- 
‘ firmity that the court held was suff- 
itient to set aside a sale of the prop- 


THE WASHINGTON POST 
July 7, 1961, p. c-5 


Court Criticizes 


Lending Groups’ 
Trustee Policy _ 


The United States Court of 
Appeals yesterday called for 
an end to the practice of hav- 
ing directors, officers and em- 
ployes of building and loan 
associations and other lending 
groups act as trustees to 
secure loans. 

In‘a per curiam decision in- 
volving the suit of a borrower 
against the Perpetual Build- 
ing Association et al for an 
accounting of fire insurance 
monies under a deed of trust, 
the Court said the practice is 
“quite prevalent in the Dis- 
trict.” 

“We have ‘ua s’vert' o¢ 1% 
2 . ; a t t . 


3 


For almost thirty years this court has been telling the mortgage 


bankers of this city to stop using their own directors, officers; and other 


persons subject to their influence as trustees in deeds securing the loans 
they make. Periodic condemnations of the creditor dominated trustee 
have been issuing from this court with pulletin-like regularity since 1932. 
Yet in 1961 the frequently heralded departure of this unholy alliance from 
our city has not materialized. This court must still remark that the 
practice is "quite prevalent in the District of Columbia" and repeat again 
that "in the interest of fairness should be discontinued." 


The problem is so persistent because the strength of the court's 
rulings have not always matched the strength of the court's criticism. 
This is strikingly illustrated by the ruling in this case. By casting on 
plaintiff "the burden of showing bad faith" a successful attack on the 
creditor-trustee alliance is all but impossible. The intimacy and subtle 
influence of the relationship — the vice disinterestedness is supposed to 
guard against — insulates it from effective inquiry. There are too many 
such positive advantages to the practice. There are practically no dis- 
advantages to it except the risk of an occasional sermon from the bench. 


In these circumstances a reevaluation of the court's basic position 
is plainly in order. Such an inquiry was suggested in the last such case 
before this court, Admiral Co. v. Thomas, 106 U.S. App. D.C. 266, 271 
F, 2d 849. But there the question was not reached because other grounds 
were present for setting aside the sale. Nevertheless, as shown by the 
concurrence of Judge Bazelon in that case, there is a conflict in this 
court's rulings. Some cases enjoin a strict prohibition on creditor 
dominated trustees while others indicate various degrees of reluctant 
toleration. 


Because a solution to this problem involves a choice between two 
distinct lines of prior decision by this court, a hearing in banc would seem 
appropriate. \ 
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Furthermore, no other means would likely prove adequate to impress 
the parties responsible for the continuance of this universally acknowledged 
evil. : 


Past Warnings 


Consider the monotonous regularity of this court's criticism of the 
creditor dominated trustee and its advice to the mortgage banking com- 
munity: 


In 1932, in Holmanv. Ryon, 61 App. D.C. 10, 13, 56 F. 2d 307, 
Opinion of Judge Robb, joined by Chief Judge Martin and 
Judges Van Orsdel and Groner: 


"A trustee named in deed of trust to secure a loan 
. should scrupulously avoid placing himself in 
a position where his interests might conflict with 
the interests of those whom he represents." 
Again in 1932 in Spruill v. Ballard, 61 App. D.C. 112, 114, 58 
F. 2d 517, Opinion of Judge Groner, joined by Chief Judge 
Martin and Judges Robb, Van Orsdel, and Hitz: 
" | | , the two characters involve different obliga- ie ae 
tions and should not be held by the Same person. . 
P| a 


and 


wi 


’{ The] dual capacity of creditor and trustee. . . in 
itself created the infirmity. To hold otherwise 
would be to indulge a credulity in the disinterested- 
ness of human nature which experience does not 
justify.” 


In 1936 in Kent v. Livingston, 65 App. D.C. 291, 83 F. 2d 
316, Per Curiam before Chief Judge Martin, and Judges 
Robb, Van Orsdel, Groner, and Stephens: 

"|. . we have said a number of times that, upona 
showing of interest, a trustee ought not tobe permitted 
to continue to serve..." 

In 1940, Earll v. Picken, 72 App. D.C. 91, 97, 113 F.2d 
150, Opinion of Judge Rutledge joined by Judges Edgerton 
and Vinson: 
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"| . he may not foreclose the original encumbrance 
against the trust res. . . (though he may apply to a: 
Court of Equity to foreclose his equitable lien)..." 

In 1941 in Canelacos v. Hollway, 75 U.S. App. D.C. 58, 59, 

123 F. 2d 934, in an opinion by Judge Edgerton joined by. 

Judges [ Justin] Miller and Vinson, the court refused to— 

get aside a sale by a creditor dominated trustee as against 

an innocent purchaser for value, but repeated again the 

traditional warning: 

We have repeatedly pointed out the impropriety 
of the exercise of a power of sale under a deed 
of trust by a trustee who is, or is associated with, 
the owner of the debt secured. The conflict be- 
tween such a trustee's interest and his duty to the 
debtor has led us to restrain such sales and sub- 
stitute a disinterested trustee..." 

Considered in the light of such prior warnings, continued judicial 
indulgence is unwarranted in dealing with a situation here expressly 
recognized as "subject to suspicion and criticism." The entire field of 
mortgages and trusts is committed almost exclusively to regulation by 
the judiciary acting through its equity arm. That arm has always been 
both creative and powerful in dealing with the abuses of fiduciaries. After 
the more than ample warnings that have been given, there should be no 


hesitancy in demonstrating the muscle in that ancient arm. 


An Old Offender Kindly Treated 
The trial court found as a fact in this case (J.A. 36, par. 2) that 


"Defendants Samuel Scrivener Jr. and Junior F. 
Crowell were named as trustees in the deed of 
trust, Samuel Scrivener Jr. is an officer and 
director of Perpetual. Junior F. Crowell man- 
ages Fidelity Investment Company, a partner- 
ship, the members of which are members of the _ 
Board of Directors of Perpetual." as: 


The identical parties were before this court twice in 1959 in Alpar v. 
Perpetual, 104 U.S. App. D.C. 341, 262 F. 2d 230, and Admiral Co. v. 
Thomas, 106 U.S. App. D.C. 266, 271 F.2d 849. The amalgam of their 
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interests is so strong that in all of these cases one defendant trustee 
appears as counsel for Perpetual as well as for himself and his co- 


trustee. 1 


The pleadings and briefs in this case present and argue the facts in 
the light of a three sided proposition: (1) The trustees were not impartial 
because of their intimate connection with Perpetual, (2) They were not 
diligent because they did nothing to protect the debtor's rights in the 
contract they obtained at a foreclosure sale, and (3) instead they delegated 
their duties of protecting the debtor to Perpetual's Treasurer. Therefore, 
they were liable with Perpetual for the loss that resulted. 


Parts (2) and (3) of the proposition are separate and independent 
bases of liability upon which other trustees are commonly held liable even 
in the absence of the conflicting interest noted in part (1). But the court 


disposes of all of this in a single sentence: 


‘Nor do we think plaintiff has carried the burden of 


showing bad faith on the part of the trustees or the 

defendant building association." 
This ruling fails to attach any legal sanction whatsoever to a showing that 
the trustee is subject to creditor domination. At the same time it frees 
such trustees from duties enjoined on trustees generally. The effect and 
operation of this ruling therefore is to frustrate the court's expressed 
desire that the prevalent practice of appointing such creditor dominated 
trustees be discontinued. 


Who Has To Explain? 


The minimal substantive standard of "bad faith" is only part of the 
advantage creditor dominated trustees thus enjoy over other fiduciaries 
under the court's ruling. The other part confers an even more abundant 
favor. Their brother fiduciaries in other fields, upon a showing suggest- 
ing partiality, must, at a very minimum, render a fulsome explanation 


1 , Fs ; 
This amalgam of interest unites them also to Perpetual's Treasurer, Auction- 
eer, and Fire Insurance Company as set out in notes 1, 2, 3 and 4 in Appellant's 
brief, pp. 3-6. 
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of their conduct sufficient to satisfy the critical scrutiny of the court that 
they have fully discharged all trust duties. Here a showing of creditor 
domination casts no burden of explanation upon the offending parties. The 
"burden of showing bad faith" remains, unalleviated, on the shoulders of 
the plaintiff. 

This case is unlike Flynn v. Brooks, 70 App. D.C. 243, 105 F.2d 
766, cited in the court's footnote here. In that case it did not appear that 
there was any connection, formal or otherwise, between the trustee and 
creditor. The plaintiff might therefore be fairly required to demonstrate 
“by the trustee's conduct that he has in mind the interests of one of the 
parties only." However, when it appears that the trustee "placed himself 
in a position [as creditor] where his interests and those of plaintiff [ as 
debtor] might conflict. . . the burden was on him to prove good faith.” 
Holman v. Ryan, 61 App. D.C. 10, 14, 56 F. 2d 307. Similarly, under 
Clark v. Trust Co., 100 U.S. 149, 152 recognized in Admiral Company Vv. 
Thomas, supra, showing the trustee subject to creditor influence makes 
it "the duty of the court to scrutinize very closely all that he did in the 
execution of the trust." Presumably this would imply a corresponding 
duty on the part of the trustee to make a full explanation to the court of 
"all that he did in the execution of the trust." 


Silence cannot dispell the "suspicion and criticism" awakened by 
the close relationship between lender and trustee, and they have no cause 


to complain if their silence is taken as an admission of fault. | 


This is well illustrated here. Plaintiff submitted entirely upon 
documents. Neither of the trustees took the witness stand. Plaintiff 
would say the documents left no room for exonerating the trustees. But 
if the record fails to negative all possible exculpatory explanations, it 
most certainly does not establish any. 

Perpetual customarily makes an initial bid to cover the balance due 


on the loan and the cost of the sale, as noted in Admiral Co. v. Thomas. 
Consequently, the first foreclosure sale resulted ina contract that was 


sufficient to repay the balance due on Perpetual's loan and the expenses 
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of the sale. (J.A. 38-39, 47, 49, 50). But the record here shows no action 
whatsoever — good or bad — being taken by the trustees to enforce this 
contract they obtained at the first foreclosure sale which would have pro- 
tected plaintiff from any deficiency. Instead it appears that such action as 
was taken with respect to this contract, presumably held by the trustees 
for the benefit of both debtor and creditor, was taken by the creditor's 
treasurer, Mr. Thomas. The Treasurer of Perpetual, not the trustees, 
conducted all correspondence with the purchaser, and undertook to declare 
the $500 deposit forfeited, thereby releasing the purchaser from his bid 
for less than the cost of a resale (J.A. 49-52, 40). This was altogether 
unnecessary, Since under the terms of sale (J.A. 38), the deposit might 
have been retained and applied against any loss resulting from a second 
sale without releasing the purchaser from liability for a greater loss. 
Sheffield v. Paul T. Stone, 68 App. D.C. 378, p. 11, Appellees’ Brief. 
Several months later, just before holding a second sale, the same Treasurer 
seized a balance of $4,427.26 in an account at Perpetual owned by plaintiff 
subject to a security interest in Perpetual” and applied it to a reduction of 
the loan (J.A. 43, 47). The second sale produced considerably less than 
the first and would not have been sufficient to satisfy Perpetual's loan on 
the property had it not been reduced by the sudden and convenient seizure 
of plaintiff's funds, 


If such a record shows gaps in the proof of lack of diligence or im- 
proper delegation of duties, they can only be filled by an explanation from 
defendants. They recognize as much in their brief, at page 11, when they 
characterize the evidence in this case as 


"intimations of immorality rather than direct 
allegation and proof of fraud or misconduct." 


2 This account represented proceeds of a fire loss suffered and paid several 
years before when plaintiff owned the property securing the loan. Payment of this 
loan had long since been assumed by subsequent purchasers of the property (J.A. 
37-38, Findings 4, 5, 6, 7). 
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Ignoring the long history of judicial suspiciousness of their alliance, they 


continue: 


"| 5 the Admiral Company Vv. Thomas, et al. 
decision, 106 App. D.C. 266, 271 F. 2d 849, gave 
the gambit encouragement, and this case hopes 
to profit by it.” 


The ruling in this case takes all "profit" out of the "gambit." Few will 
be found with the temerity to attempt proof of "bad faith” in a confidential 
relationship where it must be assumed that proof is as readily available to 


the outsider as it is to the alliance.® 


Is Explanation Enough? 


The requirement of full explanation is only a minimal sanction. 
The stricter point of view reflected in many opinions of this court is that 
a lack of partiality is in and of itself a basis of liability. These cases 
have been collected in the concurrence in Admiral Co. v. Thomas, 106 
U.S. App. D.C. 266, 268, 271 F. 2d 849. United States v. Mississippi 
Valley Generating Company, No. 26, October Term, 1960, decided January 
9, 1961, 364 U.S. 520 (The "Dixon-Yates" case) takes note of a parallel 
idea in the opinion of Chief Justice Warren, at page 27 of the advance 
sheet, where it is said that the conflict of interest statute, 


"is thus directed not only at dishonor, but also at 
conduct that tempts dishonor. This broad proscrip- 
tion embodies a recognition of the fact that an im- 
pair ment of impartial judgment can occur in even 
the most well-meaning men when their personal 
economic interests are affected by the business they 
transact on behalf of the Government. . ." 


—_—_ 


% A lack of resources is usually operative to discourage or prevent debtors 
from litigating this type of case. The trustee-creditors, on the other hand, are 
obviously prepared to go the distance for relatively trifling sums. It is worth 
noticing in this connection that defendants did not admit owing plaintiff anything 
until the day of trial, and the $1,242.77 they finally agreed was due him then had 
been withheld for more than two years. Yet the recovery was without payment of 
either interests or costs (J.A. 39-40, 41). This illustrates also how small a valua- 
tion is placed on the risk of court criticism, and how small a risk it really is. 


10 
The court explains further in footnote 14 at page 28: 


| | , considering that human nature must be dealt 
with, the rule does not stop with actual violations 
of such trust relations, but includes within its pur- 
pose the removal of any temptation to violate them 


ad 


| | . The objection to them rests in their tendency, 
not in what was done in the particular case... 
The court will not inquire what was done. If that 
should be improper it probably would be hidden and 
would not appear..." 
Many years before the Supreme Court said much the same thing in 
Michaud v. Girod, 4 Howard 503, 555, and then observed: 
"Tt restrains all agents, public and private; but the 


value of the prohibition is most felt, and its appli- 
cation is more frequent, in. . . private relations 


This point of view is also the root of Jackson v. Smith, 254 U.S. 586, and 


other Supreme Court cases there cited. 


The whole subject of mortgages is the creature of equity, involving 
as it does possession of legal title by one person subject to the equities 
of another. Where title is in the creditor, the mortgagee is ordinarily 
“without the right to exercise the power of sale conferred by the deed 
without first applying to the court for its aid in foreclosure. . ." 
Spruill v. Ballard, 61 App. D.C. 112, 114, 58 F.2d 517. Putting title in 
some third party, supposedly disinterested, confers a very substantial 
benefit upon the creditor in avoiding the necessity for court action to fore- 
close. It would seem quite plain that the basis upon which the courts per- 
mit this more expeditious mode of proceeding is the assumption that the 


trustee is impartial, and not merely an extension of the arm of the creditor. 


Freedom from court supervision from beginning to end can only be main- 
tained as an equitable principle upon the assumption that the trustee is 
completely impartial, and that he will be a trustee in the real sense of 
the word. 
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A Problem Peculiar to the District of Columbia 


The District of Columbia is one of the few jurisdictions where the 

deed of trust giving an absolute and final power of sale without re sort to 
a court of equity is the customary form of mortgage. The Law of Real 
Property, by Professor Richard R. Powell of Columbia University, Bender, 
New York, 1952, Volume 3, page 550, note 25, and page 554; Mortgages, 
Deeds of Trust, and Other Security Devices as to Land, by Professor 
Gerrard Glenn of the University of Virginia, Mitchie, Charlottesville, 
Virginia, 1943, Volume I, Section 20, pp. 122-127. Elsewhere it is more 
popularly employed as a device of corporate finance in the marketing of 
debt securities to the public. In such instances the large number of lenders 
as compared to the limited number of borrowers has led to debtor domina- 
tion. But such debtor domination is of a far more subtle kind than that 
here involved, and is the subject of prophylactic legislation. See the Trust 
Indenture Act of 1939, 15 USC 77 aaa. In the field of mortgage banking the 
situation is exactly opposite. The large number of borrowers compared to 
the limited number of lenders in this field make creditor domination very 
easy. Fear of such domination undoubtedly accounts for the reluctance of 

courts and legislatures to permit such absolute and sweeping powers to be 
exercised by private parties. Thus, for example, in Maryland no distinc- 
tion is made between a mortgage and a deed of trust in the requirement 
that exercise of a power of sale must be conducted under judicial auspices, 
Article 66, Section 5, Md. Code, 1957 Ed. 


Yet, the extra judicial sale under a deed of trust has much to recom- 


mend itself as a security device. But if it is to merit the approval of just 
men, its one drawback, the risk of creditor domination, must be avoided. 
Most assuredly, if the crude form of domination here involved is not 
restrained, there is little hope that it can be saved from more subtle 


influences. 


Unfortunately, this insidious practice has had ebasiderabic currency 
in the District of Columbia for many years. Recognition of this fact 


naturally imposes on the court a prudent concern that the practice not 
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be suddenly outlawed, but that a caveat be first offered to give warning of 
change. However, as has now been pointed out, such caveats have been 
offered regularly for a period of almost thirty years. In view of the 
lenders demonstrated incapacity for self reform, they no longer merit 
the court's sympathetic concern. The interest of the borrowing public 


therefore takes on paramount importance. 


Protection of the borrowing public can be attained only by court 
action looking to impose absolute liability as a consequence of creditor 
domination of trustees; or, at a very minimum, casting the burden upon 
such trustees to fully justify all their actions. Imposition of either of 
these rules would require reversal in this case. Only by casting a "burden 
of showing bad faith” on the injured debtor is affirmance possible. But 
such a lenient ruling effectively ends all possibility of eliminating this 


oppressive practice in the District of Columbia, and actually encourages 


a “catch me if you can" attitude toward fiduciary responsibility. 


It is therefore respectfully submitted that the court should reevaluate 
its ruling in this case to ascertain whether its effect is not to frustrate the 
court’s express desire that the practice prevalent in the District of Colum- 


bia of appointing creditor dominated trustees be discontinued. 


Respectfully submitted, 


LANDON GERALD DOWDEY 
NORMAN H. BARTOW 


First National Bank Building 
Washington 5, D.C. 


Counsel to Appellant 
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